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THE COURT t All right, gentlemen, 

MR. PEPPER: Your Honor, the Government calls 

Bernard Gillespie . 

f 

BERNARD GILLESPIE, called as a witness 

by the Government, being first duly sworn, testified 
as follows : 

DIRECT EXAMINATION 
BY MR. PEPPER: 

Q Mr. Gillespie, by whom are you en 5 )loyed? 

A New York City Police Department. 

Q What is your position with the New York City 

Police Department? 

A I*m a sergeant. 

Q I want to direct your attention to April 13, 

1973 and April 14th| did you have an, assignment on that 
date with three others to arrest a John Capra for violation 
of the Federal narcotic laws? 

A Yes, Six, I did. 

Q Do you see Mr. Capra in this courtroom? 

A Yea, sir. 

Q Point him out, please. 

A The gentleman sitting with the vest, blue suit 

and black tie. 
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MR, FBPFBRi May the record reflect that the 
defendant Capra has been correctly identified. 

Q Did you have with you a warrant for the arrest 

of John C^pra? 

A Yes, sir, I did. 

Q Can you tell the Court where you located Mr. 

Capra and at approximately what time? 

A At about 5.20 in the morning at his residence, 
15 Iforth Wood Circle, New Rochelle. 

Q Tell the Court the circumstances leading up to 
the arrest of John Capra at that time, 

A Approximately at 10 o'clock on the night of the 
13th we had been given this assignment to locate the 
subject. We had diecked the various locations where we 
knew him to frequent. He wasn't there. Eyenutally, 
we set up surveillance on his residence. About 5 o'clock 
we wade a phene call into the house, or I Iwd somebody »t 
base make a phone call to determine if he was home. 

A male answered the phone. Me then approached the 

door. 

Q Who was with you? 

A Detsotive DeMarco from ray unit. Special 

Investigating unit, and agents Allen and Sokel from BNDD. 

Q ^^lat is the Bureau of narcotics ft Dangerous 
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Drugs? 

A Yes. 

Q What took place from that point on? 

A I spoke to Mrs. Capra. She answered the doot. 

She said her husband wasn't home. 1 asked her if 1 could, 

make a phone call. She permitted roe to make a phone 
call, at which time I called the base and they informed 
me they had made a phone call, and I asked them to call the 
same number again. They said that perhaps we had the 
wirong niarober and made an error. 

At that point I realized I had to wait until 
the subject c^me home. Mrs. Capra permitted us to wait 
inside the house. 

Q What took place after that? 

A AppTOximately 6 o'clock a person known to me as 

Mike Santangelo, a lawyer, came to the door and spoke with 
Mrs. Capfat and then went upstairs for a period of time. 

He cane downstairs zmd spoke with myself in the 
foyer of the houpe. 

Q Prior to that did you have any conversations 

with Mrs. Capra — 

MR, SLOTNICKs I object. I think this is 
hearsay, conversations with Mrs. Capra and the officer 
outside the presence of my client. 
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tr4ti r — 

MR. FBFFBR: I'm trying to «how the state of 

this individual's mind in locating the individual, not for 
the truth . 

HR. SLOTNICK: I don't Understand that. 

MR. PEPPER: It has to do with why he stayed 

at the house until Mr. Capra eventually came. 

THE COURT: IS there any dispute about the 

propriety of his staying in the house? 

MR. PEPPER: I expect there may be. 

MR. SLOTNICK: I'm not contesting that. 


MR* PEPPER: Pine, your Honor. Then I with- 


draw it. 


Q After Mr. Santangalo arrived, what took place? 

A He had spoken with Mrs. Capra and also had 

gone upstairs to the second floor of the house and then 


cane down and started to speak to us. 


I had mentioned 


that we were interested in finding his client, who X 


believed was bis olieut, Mr. Capra, 
leas to give him ten more minutes. 


He said more or 


Hearing this I realiajed he was probably up- 
stairs, so I went u](>Btairs, found the defendant and placed 
him under arrest. 

Q Mhat took place following the arrest of Capra? 

A I permitted him to get dressed and we went 
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down«taira and brought him out to the car, at which tx)int 
I advised him of his rights . 

Q Did you toll him in the house where you appre~ 

hended him, that he was under arrest? 

A Yes, sir. 

Q Did you tell him what for? 

A Yes, siXo 

Q What was that? 

A What was spelled out in the warrant, violation 

of the narcotics laws. 

Q Did there come a time when you warned or 

apprised Mr. Capra of various constitutional rights? 

A Yes, sir. 

Q And how did you do that? 

A Well, I read from a card, which is a standard 

card, of the specific rights that he has. 

0 Do you have that card with you now? 

A Yes, air. 

Q Can you produce that? 

A Yes (handing) . 

That nay not be the exact one. I may have 
changed it with another one, but it is the same card. 

(Goveminent's Exhibit 2 was marked for 

Identification. ) 
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MR, FEPFER: Your HOnor^ • the Government 


offers Exhibit 2 in evidence, 


evidence . 


MR. SLOTNZCK: I object to its acceptance in 

The indication is that that is not the 


card that was read from. 


At most it is the same format, 


Now, the difference in a word may be the difference 
between a proper Miranda warning and an improper one. 
Unless the officer is able to present the original card 
he read off of, I would object. 

TITS COURT I What do yoxi mean the same format? 

Is it another copy of the same ceurd or is it a similar 
card with different wording? 

THE WITNESS: It is another copy of the same 

card. It is a standard card. It is the exact wording 
of the original card. 

THE COURT: Overruled. 

(Government's Exhibit 2 was received in 
evidence . ) 

Q After you apprised Mr. Capra of the rights 

which you read off l^s card. Government * a Exhibit 2 , 
what did you do with Mr. Capra? 

A I proceeded to 555 West 57th Street, the BNDD 

>■ 

headquarters, and turned him over for processing to Agent 
V(ani«w8lci , Mike Waniewski. 
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MR. FBPFER: T harm no fxirther questions. 

CROSS EXAMINATION 
BY HR. SLOTNICK: 

Q You reoelved the warrant at 10 p.m. on April 

13th. Is that correct? 

A That ' s correct . 

Q Who did you receive the warremt from? 

A From Agent Sokel, who I received it from. 

There was somebody hahdlng out each individual assignment. 

I don't recall who. 

Q Where were you when you received the warrant? 

A At 555 West 57th Street » the auditorium. 

Q Tell us in the auditorium? 

A Right . 

Q Tell us the facte and circumstances regarding 

handing out the warrwt and What took place (cun that 
occasion? 

A There were all the officers involved in the 
investigation who were gathered or assembled at the 
auditorium. At vhich time they were told their assign- 
ments and each was sent out to pick up their targets. 

Q About what tine did this gathering take place? 

A I know X was in there at approximately, I think, 

10 o'clock. I had gone out earlier because I was look- 
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Ing for one of the principal subjects . So the gathering 

wa« ongoing from 10 o'clock to approximately 1 o'clock. 

I believe the majority of the investigators were told to 
report at 12 midnight. 

Q But you indicated that you were at this 

auditorium on a prior occasion in order to look for another 
subject. Is that correct? 

A Myself? 

Q Yea . 

A On a prior occasion on the same evening? 

Q That's correct, 

A No, air. My prime subject was John Capra, 

That was the ohly one. 

Q So the first time you appeared at this 

auditorium at West 57th Street, which was at the time 
the headquarters of the BNDD. is that correct? 

A Yes . 

Q Was at 10 p,m. on the evening of April 13th? 

A In connection with this assignment, yes. 

Q The first time you appeared at the auditorium 

at H^st 57th Street on April 13th was at 10 p.m. is that 
correct? 

A That ' s correct , 

3 Ware you at that auditorium on April 13th at 
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any earlier tine? 

A No, sir. 

Q You are sure of that? 

A I'm sure . 

Q Now, whim you appeared at 10 p.m. what did you 

observe? 

A I observed a congregation of fellow officers 

and investigators . 

Q And that there was a meeting already in progress. 

Is that correct? 

A Yes. 

Q And do you know who was addressing the meeting? 

A Thgre was — I believe Commissioner McCarthy 

was speaking at the meeting. I believe I seen the head 
of the Narcotics Division, and several others. I believe 
Mr. Pohl was there aiid maybe one or two of the directors 
of-BNDD, which I didn't know by names. 

Q And was there a stage? 

A Yes. 

Q Were there people on the stage? 

•A Yes, sir. 

Q And there were people speaking. Is that 

c3orrect? 

A That's correct. 
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•pMch? 


said? 



Gillespie-cross 

And did Chief Inspector McCarthy make a 


I believe he did. 

Do you recollect or do you remember what he 


A I wasn't present for the speech. i was outside 
in the hall. 

Q Do you know what time he began to apeak? 

A No, sir. 

Q could you estimate it? 

A Some tine between 10 and midnight. 

Q And the head of the Narcotics Division, do you 
remember whether ho addi^essed the group? 

A No, I don't. I just remember he was there. 

Q Do you knbw what time this auditorium meeting 
c<Mmaenaed on the evening of April 13th? 

A No, I don't. 


And when you arrived at 10 p.m. whore were you 


coming from? 




Prom a plant in Mhlteatone. 

And who did you arrive with? 

1 believd X came by myself. 

And who were scheduled to meet? 
At that point? 
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Q At that jpolnt. 

A At Quttena to neot a fellow investigatoir or 

inveatigators and to go to 57th Street/- at which point 
I would be given nrf aaeignment. 

Q Wliat time was the meeting in Whiteatone? 

A I believe approximately 9.30 we wt^e going to 

meet there and then travel as a group over to 57th Street. 

Q And you Hnew at that time there was to be a 

mass arrest held of some 80 some-odd people. Is that 


correct? 


about it. 


No, sir, I didn't know. But I had my ideas 


Q When did you first arrive with the idea that 

you were to make arrests on April 13th, 1973? 

A Maybe a week or two before. 

Q In other words, will you tell us how you 

got that idea? 

A I could see a culmination in the investigation 
that had been going on for a long petiod of time. 

Q When you say culmination, what does that mean? 

A That it was going to come to an end, that the 

J 

subjects Vifould be avrrested. 

Q So you viewed in your own mind that it was in 

the next two weeks or so that you would eventually, or 
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other officfsr* togothor with Poderal agents, would 
evontually make arrosta. Is that correct? 

A Right. 

Q During the course of the investigation prior 

to this two-week period you spoke to Mr. Peld and Mr. 
Feffer? 

A MO, sir. 

Q Who were the Federal authorities that you met 

with? 

A BNDD supervisors, 

Q That would be whom? 

* 

A Rosa Reilly, Mr. Pohl, individuals of that 

supervisory oapacity* 

Q So at 10 p.m* you received a warrant from an 

agent by the name of Sokol. is that correct? 

A I believe it was Mr, Sokel. 

Q What happened after that? 

A We had gone out into the street to find Mr. 

Capra. 

Q When you say "we," who is "we"? 

A I believe Detective DeMarco waa with myself and 

I we went out looking for John Capra. 

Q So it was juat you and Detective DeMarco that 
left the auditorium at West 57th Street, la that 
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correct? 

A No, sir. There was other people thore. 

0 That left together, who were the other people 
that left with 3 ^ 0 ? 

A Let's see, 1 had a Deputy Commissioner of 

Public Relations, Mr. Kollerraan, and Mr. Kirkman from 
the Daily News. 

Q They left with you for the purpose of arresting 

Mr. Capra. Is that correct? 

A I don't know what their purpose was for being 

with me, but they were observers, 

Q Did you ask the man from the Daily News what he 

was doing there? 


Q Did anybo^ explain to you what the man from 

the Daily News was<.xloing there? 

A No, Bhe head of the Narcotics Division told 
me that Mr. Kellerraan and Mr. Kirkman would be along for 
the arrest. 

0 Now, is Mr. Kollerman a police officer to your 


knowledge? 


No, sir. 


He is the Director of Ptibllc Relations? 


?es. 
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Q That is like a publicity man, am X correct? 

A A civilian who is a Deputy Commissioner in the 

Police Department. 

Q His job is to run the publicity for the New York 

City Police Department. Is that correct? 


with him? 


Yes . 

Did this man from the Dally News carry a camera 


No, sir. 

NOW, the four of you left garnered with a warrant 


for defendant Capra at that time. 


Is that correct? 


That's correct. 

And you looked for defendant Capra on the isle 


of Manhattan. Is that correct? 


That's correct. 


And did you go to the Broxuc? 


Yeti. 


And finally you arrived at Westchester? 


Right. 


Downstata Westchester? 


New Roohaile. 


Q Now, you were staked out outside of defendant 

Capra's home for how long a period of time? 

A Myself — eventually wo got there in the early 
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hours of approximatoly 1 o'clock in the morning, and 
seeing that he wasn't there, there was no activity in the 
house, decided to return back to the Bronx locations where 
I «ay find him, where I thought I could find him. 

I surveyed those areas until about 3 a.m. and 
returned maybe 3,30 in the morning to the residence . 

Q When you say there were no activities there, 

you observed a dark house, lights out? 

A Lights had been on on the first floor, and on 

my return lights were out on the first floor. 

Q So it af^ared to you as if people were sleeps 

ing, which is not lanusual at that hour? 

A Correct. 

Q Up until this period of time were you still 

with the publicity men and the Daily News reporter? 

A Yes, sir. 

Q Had you had any conversations with them about 
what was to take place? 

A Yes, sir. 

Q Did you tell them yom had a warrant for John 

Capra? 

A Yes, sir. 

Q Did you tell them -7 withdrawn. 

Did they tell you anything about their assign- 
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2 

wmnt^7 

1 


3 

A 

Nto, sir. 


4 

Q 

Did yovi know what the Dally News reporter was 


5 

doing -there with you? 


6 

A 

I would assume he was there to cover a story. 

w 

7 

potential 

story* 


8 

Q 

A story which you would aid and assist hiin in 


9 

gathering. 

Is that oorreot? 


10 

A 

NOr sir* 


11 

0 

Has he driving axouhd in a separate car? 


12 

A 

Mo, sir. 


13 

Q 

He was driving in your car? 


14 

A 

In the autCNBobile, yes, sir. 


15 

Q 

1 

Who was driving the automobile? 


16 

A 

I believe Agent DeMaroo was driving the auto- 


17 

BMSbiile — 

D^^ctive DeMarco . 


18 

Q 

And the publicity man and- the Daily N«»ws 


19 

reporter were driw^g in the autoitobile with you. Is that 



oorreot? 



21 

A 

They were passengers in the auttnnobile. 


22 

Q 

So, agaia, I ask the question, you were aiding 



hia in hie obtaining the story for the Daily Newa? 


24 

A 

Yes. 

C 

' 

25 


. V‘ 

Now, yon returned back to the Caigra residence 


' • . 

• ■ 
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•bout what tixM? 

A About 3.30 in the norning, I believe. 

Q Again you are still with the same group of 

four individuals? 

A Right. 

Q And t^iendlid the agents from BNDD appear on the 

soene? 

A They originally had started out in. another 

automobile and had accompanied us and had remained at the 
location from about 1 o'clock when wo got up there, or 
whatever time it warn in thm morning. i told them to 
B»aintain surveillince there while the people in my auto- 
mobile went back to Manhattan and the Bronx to look 
around. 

Q By the way, this is Agents Allen and Sokel. 

Is that oorreot? 

A Tea, sir. 

Q When you say they accompanied you, there were 

then six people in your car? 

A No. ^ I said, they had a separate automobile. 

Q So they parked in front of Capra's residence. 

Is that oorreot? 

A No. They took up a position where they could 
see the Capra reaid 4 K;oe. 
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Q Sonawhvra .In North Wbod CireXo, that area? 

A I balieva it was in the parkfing lot of Eron 

. 1 • ' 

Prap SohooX. 

Q Adjacant to North Wood CiroXa. Ware you in 

radio oonmunioation with them? 

A Yes, air. 

Q What titM did you leave them at North Wood 

Circle? 

A Approximately — 

Q The first time? 

A 1 a.m. or a short time after. 

Q Did you have a eonvcrsation with them as to 

what the operating prooadura would be had Mr. Capra arrived 
at his hosM during that period of time? 

A That ware to notl^ us and we would r.Oapond. 

Q Ware they to arrest Mr. Capra without your 

praaanoa? 

A It waa uiUhirstood that it was a joint operation, 
so it would ba bast if both dity and Federal people be 
0 XnOludlAg the New York Daily News? 

A Yaa, sir* Well, they are with us, so they're 

thara. 

Q Aa4 .the gaiblicity sian? 

vA Yaa. 
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Q 

appear with 

A 


By the way, by about 1 o'clock did anybody 

a oanara? 

Persona had been present with a camera in their 


autCMBObile . 

Q Who were th< 28 e persons? 

A I believe one was a writer for the New York 

Ma^asine by the name of Tan Blake, aukd the othe gentleman 
was perhaps a photoi^apher for the Times. 

Q For the New York Tiii^es? 

A Yes. 

Q Do you happen to ^now how they got there? 

A X believe they were also assigned by superior 

officers in my department. 

Q When you say "assigned," they are not New York 

City policemen, are they? 


A No, sir. 


Q So actually your superior officers have no 
right of assignment over them. Is that correct? 

A Coxxmot» I would say the officers were 

assigned these indj^Widuals . 

Q As a sisttar of fact, you saw in your own eyes 

there was to be a great amount of publicity surrounding 
the arrest of John Capra. Is that correct? 

NB. FBfflBR: (Nsjection, your Honor. Counsel 

■,.V. 
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has had aoinewhat cloae to five aonths to make a motion 
baaed on pretrial publicity. Re has failed to do so. 

I Aon't see the relevance of cameras and newsmen. The 
direct testimony of this individual is^ as to what took 
plaoc inside the Capra home^ the rights. 

MR. SLOTNICK: I think it is rather relevant 

for the simple reason that. Ho. 1, counsel has not been 

i 

aware of any post-arrest statements until last week. 

No. 2, Oounsel was aware of the fact that 
Mr, Capra was informed that the cameraman that took a 
picture of Mr. Capra was a mcmOwsr of BNDD and he was so 
informed by one of the agents that made the arrest. 

This publicity man, the Daily News, Now York Magazine is 

all a great surprise to counsel. Counsel has seen thss 
pl'stures — 

THE COURT; Are you prepared to make an affi- 
davit to the effect of the statement you just made when 
I have been, as an innocsnt bystander and an Ignorant 
newspaper and magaslne reader, cognizant of this potential 
question for six nontlis? 

MR, SLOTNXCKs I'm prepared to say the follow- 
ing, your Honor t 

^ was givsn the following information - 
THE COURTS I'm not asking you that. I'm 
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asklngr you whet;httr you ar® prepared to say that you, just 
naUf or within the last week or month » beoama aware of ^ 
a poaaibl® iaaue in this case arising from the participa^ 
tion of journalists, botli reporters and cameramen and 
others, in the mass arrests ed>out whicli we have heard 


today? 


MR. SIOTOICK: I’m aware the issue existed and 


1 never raised the issue. 


available? 


THE COURTi You never raised it? 

MR. 3LOTIIICK: That’s correct. 

THE COUBTs But you are aware that it was 


MR, SI/DTNICK: I felt that issue could properly 


be reserved until we picked the jury. If the jury was 
so infected by that publicity, we would be unable to pick 
a jury and your Honor would use his discretion in giving 
us a continuance. 

THE COURTt However you raised it, I just 
wanted to clear the air on that. 

How is the question about who owned or employed 
this cameraman relevant to any issue on the motion you 
made orally with respect to ^ich 1 am now affording you 
and your client a heering? 

MR, SIXimzCK: It hail relation to what I would 
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call the bona fidaa aorroxinding the arrest. One of the 
laauea -- and duarlaag the lunch hour I was privy to my 
secxWtary in the ooikrtroom and I dictated the papers to 
be Bubmltted to your Honor for tomorrow — and one of the 
issues that I indicathd in my moving papers xiras the fact 

Ur 

that there was some Strangeness about this arrest, the 
fact that if a judicial officer had been provided Mr . 

Capra nmy not have made that statement. And I am now 
discussing on oross-SKsmination the entire bona fides of 
this arrest, of this hour, of this time, of this occasion. 

THE COURTS Are you suggesting that these 
police officers could have arrested Mr. Capra somewhere 
telse earlier and In bad faith arrested him at his house 
at the tiiie whsoti he was arrested. Is that what you are 

suggesting? 

MR, SIOTHICK: I'm suggesting farom this 

• officer's testimony I don't find that. That's what I'm 
suggesting. 

THE COURTS Is that your offer of proof? 

MR. SLOTRXCK: It is not, your Honor. 

THE COURTS I don't understand you then 
because Mr. Santangelo has been mentioned and obviously 
ha can shed some light on this, and so could Mrs. Capra. 

what do you meaS^? And if you want to do it 
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out of the hearing of the witness , I'll allow you to do it. 

MR.SL0TII1CK: If I may. 

THE COURT* . I would like t6 hear what you mean. 

(At the aide bar.) 

THE COURT* Ifhat do you moan by questioning 
the good faith of this arrest under a warrant issued out 
of this court? 

MR. SLOTHICK; I have always been concerned 
about the fact that there was great publicity attendant, 
although I have not raised it yet and may never raise it, 
attendant to this arrest and mass arrests. My concern 
is as to one of Mr. Capra's rights, which was to be 
arrested without this type of publicity. Again as I 
indicate to your Honor, I have not raised that issue. 
However, I am vary ooncerned about the fact that there was 
a New Yo^k Magazine, a New York Times man, a Daily News 
man, various otlier people from the media brought there by 
the Police Department. 

I think that they have exceeded the bounds of 

propriety . 

THE COURT; In relation to his rights, I have 
questions about the propriety of this arrest, too. But 
the last time I read Miranda, which, is what this motion 
is about — 

, , , '' ' I 
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irds 

MR. SLOTHZCK: To a certain extent# yes. 

THE COURTS No, only to that. That's all it 
is about. That's all I granted you a hearing edbout, as I 
understood it. Maybe you ought to make a crisper oral 
motion oi^ that. 

MR. SLOTNICKs I'm arequesting that the state- 
ment of the defendant Capra bo suppressed in view of the 
fact that his Miranda rights were violated, in view of the 
fact that there was an attorney at his home at 6 o'clock 
in the morning, who I hope the proof will show indicated to 
Mr. Capra and the arresting agents that statements were 
not to be given, made or taken. I further indicate to 
the Court at, this time, as I attempted to do there in a 
rather awkward fashion, that the issue brought out through 
Mr. .Feitell's questioning of the officer this morning 
about the fact that there was no proper judicial officer 
the next morning would have cut off the possibility of 
Mr* Capra's statsnent. I don't know when the statement 
was mde. I don't have that information. 

THE COURT: Look, I'm asking you what all the 
photographers have to do wi^h this, and you have not 
answered that yet. That is what the objection is about. 

MR. SLOTMICKt As has been suggested by other 
oottWiel, there is an issue at this point now of harassment, 
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photographers along with the police, that they took 
pictures of Mr, Capra, I recollect he was coming out 
of a closet. Is there anything like that? 

MR, SLOTNICK: No, 

THE COURTS WhateVfer it was, there was a blaze 
of publicity attending his arijpst and a lot of people. 

Isn't that what you want to show? 

MR. SIDTNXCKt Yes. I would also like to 
find out, because again the novelty of the issue is not 
the publicity issue but the propriety of the police and 
agettta exhibiting this type of conduct. Somewhere in the 
back of my mind it suggests to me that there is some sort 
of vlolatijpi) of his rights to have this thing occur. 

I never, in my wildest dreams, and I say this 
in good faith before the Court, believed that the police 
would ferret aroimd with them photographers from the Daily 
News taking pictures of an arrest, I don't know where 
they were stationed • I know there was a photographer 

outside his home. As he walked out a picture was taken 
and he was told that that's an agfc/,«t. 

THE COURTS My point is, as an administrator of 
this proceeding who is beset with about 40 motions, will 
instruct you now that I 'm not going to let you fiursue a 

i 

line of questioning eveiry time something makes an appear- 
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2 

anca in the back of your mind. Your statemont just r'low 

1 

3 

persuades me that this is ended for now. If you later 

1 

^ 4 

® point » a motion f a contention that grets to the front 

1 

5 

of your mind and can be formulated in terms of law. I'll 

1 

6 

hear it. But on thtcy Miranda question and the related 

i, 

1 

7 

question of right to counaff^, that you mentioned in respect 

1 

8 

of Mr. Santangelo, under whatever case that arises, I'm 

1 

9 

not going to hbar it. 


10 

MR, SIiOTHZCK: On that basis, as your Honor' 


11 

indicated, when I can present proper papers, I will leave 


12 

the issue at this point. 


13 

TIfE COURTS I say it is a separate question 


14 

which I have not given attention up to today and on which 


15 

nobody intended to accord you a hearing today. I'm not 

j 


16 

going to give you a new hearing, expanded hearing every 


17 

time you get an idea.' You are going to have to limit 


18 

yourself to the issues and the proceedings that we are 


19 

conaucting in this case or you are not going to have ainother 


20 

case, neither will I. 


21 

MR. SLOTNICK: The Gtovemment is stipulating 


'22 

there was a blase of publicity which was caused by the 


23 

police in notifying and cajrrying reporters with them? 


24 

THB COURTi I don't know about the word 


25 

•caused," but "aided* or "cooperated". 



' * * 
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Is that stipulated to? 

MR, FBFFKRx It Is stipulated at the time of 
Capra's arrest there were newsmen present# photographers 
w»»e there# pictures taken# and there was a blaze of 
publicity surrounding his arirest. 

MRV SIiOTNICK; Again# your Honor, not getting 
into another area# it may fortify learned Counsel Feitell'S 

I 

issue as to whether the credibility of — 

THE COURTi That is all lovely. If each of 
you fortifies each other and you dispose of the proceeding 
in ny absence# that's fine. if I'm going to hear you 
one at a time 1 have to knew what the question is before 
I can begin to seek an answer. Let Mr. Feitell fortify 
himself. 

Now you have a stipulation and you understand 
the situation and we will now proceed With the hearing that 
you are supposed to be conducting . 

MR. SiiOVNICK: May I ask the Ooverzunent whether 

they knew whether any of the news media people were in the 
house of Capra?^ 

MR. FEFFBfc: I don't know myself. I don't 
see any relevancy. 


MR, SLOfUZCKt Why don't you ask the police 


officer that? 
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MR. FEFFER: He is your witness. 


THE COURT: You can ask him. 


(In open court.) 


BY MR. SLOTNICK: 


Si^geant Gillespie r at any tine during your 


appearance in the Capra houscdiold on April 13th or 14th 


of 1973 » were any news media people or public relations 


people in the Capra tuousehold? 


Yes. sir. 


Did you bring them in? 


No, sir. 


Do you know who brought them in? 


MR. PEFFSR: Objection, your Honor. 


MR. SLOniXCK: I will end with, this question. 


your Honor . 


THE COURT: All right. I'll allow it then. 


Do you know who bro.ught them in? 


No, sir. 


You entercid the Capra household at approximately 


what time? 


I believe about S.20, 


About 5.20 and you enoountered Mrs. Capra. 


Is that oorreot? 


That's oorroet. 
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Q And abou^ whab bine — withdrawn . 

Who was in the C^pra household at the time 
that you entered that you knew about and that you could 
visibly see? 

A I could only see Mrs. Capra. 

Q You had brother officers with* you, didn't youV 

A Yes, sir. 


Who else was in the household that you could 


visibly see? 


Whan I entered? 


Ye8<, 


The jpnly parson who answered the door was Mrs. 


Capra , 


Q You entered alone? 

A She answered the door and then I answered. 

Fellow officers entered with me. i believe it's Detective 
DeMarco, Agent Sokel, and Agent Allen, and Mr. Kellerman 
and Mr. KirJcman any have been present at that time. 

0 So yoa ail entered together? 

A Yea. 

Q And where did you go in the Capra household? 

A I spoke to Mrst*. Capra in the foyer. 

0 And then i^ere did you go? 

A I went upstairs to check to see if her husband 
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was upstairs with Mra. Capra. She told me — 

Q Whore did you go then? 

A X returned dovmstairs. 

Q And the mass of officers and other individuals 

were still in the household. Is that correct? 

A I believe so. At that point I decided we 

are going to have to stay there. Someone is going to 
have to take up surveillance outside the premises and 
someone to stay in the premises. 

Q Who took surveillance outside the premises? 

A I believe everyone except myself » Mr. Kelleman 

and Mr. Kirkman, who remained in the premises. Everyone 
else was outside. 

Q And there came a time when a new face appeared 

on the scene. Is that correct? 

A That's correct. 

Q About tidiat tine was that? 

A Approximately 6 o'clock. 

Q And who did that face belong to? 

A Michael Santangelo . 

Q Did you have a conversation — did you knes? 

who he was? 

A ^es. 

Q When he entered the house? 
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Yes. 


Hbw did yon know who he was? 


1 knew hia from seeing him in the court area 


and also from other officers pointing him out to me. 


Thgre was no question at all. in your mind when 


wanted* in that he was an attorney? 


Yhat's correct. 


When did you first learn he was an attorney 


who represented Mr. Capra? 


I assumed he represented Mr. Capra. I didn't 


learn it. 


When did I learn it? a long time ago* that 


he g^erally represents Mr. Capra and other people. 


Prior to this arrest? 


Right. 


Now, was the first conversation you had 


with Mr. Santangslo as you can jremeniber, and tell us what 


tisMi it ires and who was present? 


Approximately e o'clock Mr. Santfangelo came. 


He asked — I identified myself and told him I had an 


'^^•K'l^ant for Hr* Capra. Ha says more or less to 


the effect that he waa somewhat aware of it beoause he had 


apohen to Mrs. Oaarino over the telephone, who hdd then 


informed hiiA that agabts were at Mr. Oaarino *8 ^house snd 
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apparently took him into custody. 


I don't know what 


hia asauinptions were# but he reeponded to the Capra 


residence 


So therefore he indicated to you that he was 


thet«"tdCting as Mr. Clara's attorney? 

A More or less# yes. 

Q Did Mrs 2 Capra give you an indication that he 

was telling the truth? 


hearing . 


They engaged in a conversation out of my 


So it is your fair and reasonable belief at 


that time that he was acting as Mr. Capra's attorney? 

A Yes. 

Q And who else was present? Mr. Santangelo, 

Mrs. Capra# yourself? 

A Right. 


nan? 


The publicity man imd the New York Daily News 


A Rights 

Q ' How# when was the next time you had a con- 
versation with Mr. Santangelo? 

A He had gone upstairs with Mrs. Capra# I guess 

to speak %fith her. X assumed something else. Then he 
returned downstairs end we were talking in the kitchen 
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was there. 
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And there was Mr. Capra? 


Right. 

What did you do when you first saw Mr. Capra? 

I informed him that he was under arrest. 

Did you. show him ^ ^arrest warrant? 

I beliei^ia so. 

Did you have a copj of the arrest warrant with 


you? 


Yes. 


MR. SLOTNICK; May we, your Honor, for the 
purpose of a defense exhibit -- the Government is handing 
to me a copy of the arrest warrant and I would like to 

I 

place it in evidence « your Honor. 

(Defendants* Exhibit C was received in 
evidence.) • 

Q I show you Defendants' Exhibit C received in 

evidence and ask you whether to your recollection that is 
* fair and adequate representation of what you showed 
Mr. Capra and what you had in hand that evening. 

A Yes. 

MR. SLOTNXCKt I'll return it to the Govern- 
ment for their safekeeping (handing) . 

MR. FELDi Thank you. 
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Q Did you have a conversation with ftr. Capra 

at that time? 

A No, sir. 

Q You told him to get dressed? 

A Yes, sir, 

Q Other than' got dressed, you said "Let's go"? 

A Yes, 

Q What else? 

A That's about all. 

Q After he got dressed you left the bedroom in 

the upper wing and went downstairs . ^ s that correct? 

A That's correct. 

Q When you went downstairs who was present? 

A I believe Mr. Kellersian, Mr. Kirkinan, I believe 

Mr* Santangelo had oone upstairs, followed me up more or 
less a ix>upla of seconds later, and he also descended 


downstairs . 


dressed? 


So ho wai^.'Upstairs while Mr. Capra was getting 


A During part of the time , yes . 

Q DO yoh iecollect Mr. Santangelo telling Mr. 

Capra that he wasn'^ to make any statements until later on? 

A walking down the stairs they in conversa- 

tion. 
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2 

Q 

They ware in conversation? 

3 

A 

A whispered conversation. 

4 

. Q 

You imagine that would be attorney-client 

5 

talk. 

Is that correct? 

6 

A 

Yes . 

e 7 

Q 

You didn't bother to listen in? 

8 

A 

No, sir. ‘ 

9 

Q 

Do you remember Mr. Santangelo at that time 

10 

telling you police^ "Don't aak my client any queations 

11 

othexr than his name and address”? 

12 

A 

No, sir. 

13 

Q 

Do you remember when he first said that to 

14 

you? 


15 

A 

I don't believe he said that to me. 

1 

0 

Now, while you w^re upstairs with Mr. Capra 

I 17 

while he 

was getting dressed, what conversation, 4id you 

1 

have with Mr. SMtangelo? 

1 

A 

I don't recall any conversi^tion upstairs. 

1 20 

IVhen wo were downstairs he asked me where his client would 

1 

be and I 

told him I was bringing him to BNDD headquarters. 

1 

Q 

Which was where? 

1 

A 

555 West 57th Street. 

1 

0 

What tisM was this? 

I 

A 

When we were leaving, approximately 6.30. 

1 


\ 
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By the way. Agents Allen and Sokel* had they 


entered the house yet? 

A Not to my knowledge. I know they were still 

outside. I know Detective DeMarco was because when we 
brought the defendant out, they handcuffed him. 

Q So you took Mr. Capra out of the house and what 

was the last conversations you had with anybody in the 
hQuse? Was that the Santangelo conversation? 

A Yes . 

Q In other words, he Said, "Where will my client 

be?" and you said, "555 West 57th Street"? 

A I don't know if It was In the house or after 

we had gotten in the vehicle. 

Q Did ISr. Santangelo leave the house with you? 


I don't know. 


I believe at the time he was 


outside with us. He left with us or maybe he spoke to 


Mrs. Capra. 


When you say he left the house, you mean 


wallbd from the door to the outside front lawn area? 

A I don't Y^amember. 

Q Do you remember him walking to the car where 

Mr. Capra was seated handcuffed and saying something to 
him or saying something to another agent? 

A He was standing outside the vehicle while I 
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wa« reading Mr. Capra his rig]>ta« 


Nr. Capra was seated 


in the back seat %rith myself and I was reading him is 


rights from that card* 


I believe Mr. Santangelo was 


outside and it may have been at that point where he asked 
where were we going. 


Were you in the vehicle with Capra at that 


time? 


After you finished, Mr, S 2 Uitangelo said. 


"Where will my client be?" 


Yes. 


Then you i»ok off? 


Yes. 


left? 


Who was in the automobi^^e with you when you 


Detective DeMarco w/is driving, Mr, Kirkman, 


myself, and Mr. Cap^a, four people. 


The Dally News man was in the automobile while 


you left with Capra in custody? 


Yes. 


MR. SLOTNZCK: Your Honor, I think we need 
another side bar baoause I'm ab<^^" to or r would like to 
gat into that area. 

THE COURT: Well, it is 4.40. 
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We vtll have to 


Gillespie'-cross 

Sergeant jp you are excused, 
ask you to come back at 10 a.m. 

You may all come up to side bar. 

(At the side bar.) 

MR, SI,9TMICK: Your Honor, I would like to 
go into the area of why Mr. Kirkman was sitting in the 
automobile, the possible fact that Mr. Capra would make 
a statement or perhaps statements would be taken from 
Mr. Capi-a by a civilian newspaperman. I find it totally 
unbelievable why he would be in the automobile for any 
reaaK>n other than obtaining the story. 

THE COUSTi Whatever his purpose may have 
been, is the Government going to introduce any statement 
made in the automobile? 

MR, PEPPERi Absolutely not, your Bobor. 

The only statement was one that was made later. 

MR. SLOTNICK: I'm saying that it flows, it 
shows a motivation, it shows an intent, a purpose. 

a 

Certainly one can gather, or I can gather two things from 
his ijiilresenae . 

THE COURTi You have made your offer of proof. 
It shows a purpose to violate his Miranda rights and 
have a newspaper reporter present to see the violation, 
ihls is a Miranda hearing and not sone other hearing. 
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If I havtt said anything that isakes it appear 
that this Court, from where I sit, approves of having 
Daily News photographers nmning around in police cars 
and participating in arrests, that would be an erroneous 
inference , from what I Intend to be saying. I am saying 
I cannot embrace the whole universe in any given proceed- 
ing in this case, and I'm giving you what I oall a 
Miranda hearing . 

You nutke an offer of proof of having a nev/a- 
paperman in tlMt . car showed a purpose to violate his 
Miranda rights and 1*11 let the Court of Appeals look at 
that. Because 1 reject- that. I don't want to go into 

MR. SLOTNICK: I understand your Honor's 

logic, and we cw look at the proposition from two points 
of view. 

THE COURT: If you ask the police officer why 
did they have the reporter there, he will say his instruc- 
tions were to have a PR man and a newspaper reporter there. 
I'm not going to wast^^ any more tlaw on that, or this 
trial may not get stslrted. I knov/ all of you wish to 
get the trial started# but sometimes we act like we want 
to postpone it. X don't want to. You may have 
your hearing on the admissibility of the statement or mis- 

i 

Statements, whatever they may be, and I'm going to try to 
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rdii 

confine it to the dimensions 1 decsm reasonable. 

I don’t think the presence of a newspaperman 
is germane beyond what you have just said, and I will take 
that into account, but you are just going to waste time 
asking this fellow what the newspaperman was doing there. 

He has already told you. He was instructed to have 
him tag along. Whether he should have been so instructed 
we may all have douhts about, but I don't think it relates 
to this hearing. 

MR. SLOTNICK: Again 1 hope your Honor under- 

stands my logic. i understand your Honor's, that why 
would they bring a witness around to show his Miranda 
rights were being violated, and I say this was a subtle 
way to extract statements from the defendant Capra. 

TUB COURVt It is clear under Nibbs (phonetic) • 
If the newspaperman was present when the statement was 
made. I'll let you bring that out. 

MR, FSmRi No, he wasn't. other defendants 

and Michael Waniewskl. He was in the Bureau of Narcotics 

in a cell at the time. 

THE COUHTj I just think that we have to put 
reasonable limits on this kind of hearing, and I hope 
this one is reasonable. Anyhow, I'm putting it. 

10 a.ra., gentlemen. l don't know who has 

iOUTHCnN OItTNICT COURT RRRONTKRS, U.S. COURTHOUSe 
FOLKV tOUARK, MKW VOWR, N.V. CO 7-«SM 

^ . .. V . , . . , . 






bs» late every but we have becm late every day. 

I would like to gmt etarted on tiae toeorr^. 

MR, STONBs Hill it also aflfeist the attoimeys 
that are not Ooncemed with this particular hearing that 
have made separate arrangenenta for coverage? 

THE COURTS Then you are covered^ but I 
particularly want the defendants to be here on time and 
counsel who are at bat at any given moment to be here on 
tine. 

MR. LEVENSON: May I advise the Court that 

with the court's permission, if I am late I certainly 
would not object to your starting without me. i was 
late this morning by five minutes, ten minutes. I don't 
want to delay anything. I'm certainly not involved in 
this proceeding. x am here iK> get a little flavor of 
the atmosphere. i don't want to hold up the Court's 
day. So I'll advipe the Court officer of that. 

MR, STOHBt I told Mr, Levenson I would cover 
at a particular time, Friday, in exchange for times I may 
Biss. He don't want to overburden the Government's 

financial resources in keeping us both here when we are 
not needed . 

MR, SIATNICK* I'm here early, your Honor, 
except I'm still looking for that 35-ninute route and it 
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i« an lupoaslbillty. 

THE GOOBTi Z'R Still looking foir m wmp which 
snbrsces Scarsdale and Larehnont as being upstate New 
Yo]?k. I may be able to get some extra pay out of 
that. 

I want the record to show, on or off, that I 
let you get in about the downstate New Rochelle business 
and X didn't whisper a word, so you have scored for today. 
Tomorrow may be different. 

MR. SLOTNXCK: I'm sure of that. 

(In open Court.) 

THE COURTS Court is adjourned. 

(Adjourned to September 19, 1973, at 
10.00 o'clock a.m.) 
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UtlZ^ STATES OP AMiiypk 
va 

JOHN GAPXA «t al., 

Oafandanta. 

New York, N. Y. 

September 19, 1973 - 10:00 a.m. 

(Hearing continued:) 

THE COURT: Are we ready to proceed? 

MR. FEFFBRt Your Honor, there is one matter I 
want to bring to the Court's attention. 

Just so the record is clear with respect to the suit- 
case, Government's Exhibit 1, the Government alleges that 
particular suitcase is in fact the suitcase that was found in 
Toldeo, Ohio and searched and seised at that point. It does 
not concede it i^as the same suitcase that necessarily left 
New York City. 

Is that clear, your Honor? 

THE COURT: Well, it is clear to roe Vhat you are say- 
ing now. 1 had asked you at the close of the session yester- 
day whether theme was any contention as a matter of factual 
argument that there iff a diffexiffice between the suitcase you 
have now put in evidence and the description given by Mr. 

Della Cava of the suitetfse he cXiined to have purchased. I 

h « 
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tbink you aaid no. 

MR. FEa^FBR: That is correct. I just wanted to 
make sure that the inference did not go further to suggest 
that the Government did not suggest — 

THE COURT t I understand whatybu are saying # but 
the triers of fact sometimes make leaps or inferences . 

On the record before mer it seems to me that I 
might wind up inferring that the suitcase that was searched 
is the suitcase that Mr. Della Cava bought. I am not saying 
I will infer that, but, frankly, my quick impression of the 
evidence is that that is a very possible inference. 

Is it your Intention to argue against that infer- 
ence? 

MR; FBFFERs Yes; we will. 

THE COURT: Based on the record that is before me? 

MR. rSFFERi Based on the record that is before you, 
your Honor. 

THE COURT: Is it the good faith or belief of the 
Government’s lawyers the suitcase that Mr. Della Cava 

bought is not the one that turned up in Toledo? 

MR. FSFFBRt Mo, your Honor. The argument would 
1:hat the defendants have failed to establish, based on the 
evidence before you, t|ie suitcase that was given allegedly to 
Ramos was the same suitoape that ended up in Toledo. 
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The defendant, as your Honor well knows, failed to 
call John Ramos to the stand. He was the individual who last 
had in his possession, according to the testiroony of Della 
Gave, the suitcase in question. 

THE COURT t Well, if that is what you are relying 
on, there is an arguable possibility that you can have that 
heroin suppressed, because Ramos, I gather, is available. 

MR. FEPPERt That is correct, your Honor. He is 
available to the defendants. 

THE COURT: 1 Understand that, but I don't think 
they have to call every hostile witness they could conceivably 


call. 


MR. PEFFHR: That is not our point on that, your 


Hnnor. Our contention is that the defendants have to estab- 
lish that the suitcase that did end up in Toledo, Ohio, was 
the suitcase that allegedly belonged to them or that they 
olaimsd belonged to them. 

Xt seems to me that in failing to call a witness to 
the stand that they' allege had in his possession the suitcase 

and was responsible for bringing that suitcase to the ultimat« 

\ 

destination is a matter for the Court to consider. 

THE COURT: I understand that, but let us not leave 


it there, because question to you now is, from time to tii 
like a jviry, a judge^, as the trier of the facts, is suppo.sc»d 
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RD^ 4 


2 

to figure out the truth* My question to you now la: where 


3 

do you assert the" truth lies? Did Ramos switch suitcases sosio 

■■ 

4 

idlers between the tine he got the one from Della Cava and the 


5 

time the search was made In Toledo? And, if so, why don't 


6 

you prove it? Why should I be left to speculate about that? 


7 

There is enough here without piling inferences on inferences 


8 

to suggest that these men who com here and testify that 


9 

they were engaged in this big narcotics transaction that 


10 

they used a suitcase for it and that they packed the narcot- 


11 

ics ini the suitcase and had • it entrusted to somebody who was 


12 

to get it to Toledo — have shotm that the suitcase which 


13 

turned up in Toledo with a lot of narcotics in it is the. one 


14 

they are talking about. 


15 

Unless you show me there are lots of suitcases in 


16 

Toledo with six or seven kilos of narcotics in them or that 

f 


17 

lots of people were leaving suitcases or that Ramos was a 


18 

man who liked to switch suitcases or something of that kind. 


19 

you are liable to find me inferring, because I know no altema 

■W 

20 

““ that we are talking about the very suitcase that 


21 

Della Cava bought. 


22 

Then you may have to enlighten me about whether 


23 

in a context like this, where a suitcase is used to wrap 


24 

1 

heroin and for ho other purpose and where nobody could care 


25 

less libout the suitcase as a suitcase but where everybody Is 


• 
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THB COURT: Any objections? 

NR. FELD: Only except as to the extent of limiting 
the offering of one pairt of the document. I would offer the 
entire lab report. 

THE COURT: X assume I can look at any part of it. 

NR. PEITSXJ.: I have no objection to it. I am 
aoncerned — 

THE COURT: I heard^what you are concerned about. 

(Defendants ' Exhibit D received in evidence . ) 

THE COURT: Are we ready to proceed now? 

NR. SLOTNZCX: If I nay, your HOnor. 

BERNARD GILLESPIE, resumedt 
CROSS-EXANINATION (Continued) 

BY NR. SLOTNICK: 

Q I believe we left you with the defendant Capra in 
ah automobile; is that correct? 

A That is correct. 

Q You stated you went into an automobile with the 
defendant Capra; is that correct? 

a? 

A That is correct. 

Q Which autosKibile and which vehicle was this? 

A I believe it was a rented automobile that we had 
dhed during the case. I believe it was a *72 Ford, a Torino. 

Q It was not an agency care? 
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A It was off loially paid for by the United ‘States 


Govei^inent. 


.,Q It was not what you call an official oar? 

A Official Goyerninent vehicle. In essence it was 
radio equipped. 

Q Where did you sit and where did Mr. Capra sit after 
you effectuated his arrest? 

A In the rear seat. I was on the left side; he was 
on tlvr right side, in the rear seat. 


Who else was in the vehicle and where were they 


sitting? 


A Detective DeWarCo was driving the vehicle, in the 
driver's seat, and Ed Kirkman was sitting in the passenger 
side^bf the front seat. 


0 What about the other gentlenan, the public relations 


nan? 


A I believe .he went into the father vehicle that was 
up«with the agents and the photographer. 

, Q The other vehicle being the vehicle of Agents Alleh 
and Sfldcel; is that correct? 

A That. is corscqt. 

Q Eo he left. Did he leave prior to your leaving 
Northwood Circle? 

MR. SLOTMXCKi Por the reoord, your Honor, Northwood 
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RDP 8 , fiillespi* ** cross 


2 

Cirol* addrsss of defendant Capra. 


3 

.V IvJNsliove we left in a group. One car followed the 


4 

.pthervcer,' , 


5 

Q And the otlier car contained Agents Allen, Sokel, 


6 

the, photographer and the gentleman f roe the Publicity Depart- 


7 

swnt? 


8 

j A ..Correct, Also, I believe, Tow Plate from New York 


9 

’.Magaatne, a writer, freelancer. 

m 

10 

, . ..Q , When you say "the photographer", for the pui^se 


11 

of the record only, do you know his name or whom he worked 


.12 

for?; . t.v-, 


;13 

Ac, o w Yesterday vl had said he was a Times fftotograph- 



er. ..*.1 believe' <hm Mas. a Daily News photographer. I recall 


15 

he wjw de|[inl.tely .a Daily News photographer, because I 


16 

. p^en py pioturer that, he had taken on the front page of the 


17 

papery of the DallyNews. 

1 


.18 

cvOr.M (At this tine, prior to your leaving Northwood Circle 

f 

19 

you stated. you, hadi a. conversation with Mr. Santangelo; is 


20 

that, oerx^eot7..u.< 


21 

H A,. had beenu in* conversation; correct. 


22 

... Q euiorsto leaving Northwood Circle, when yas the 

' i '* 


23 

,laat-t4.mef that you had a conversation with Mr. Santangelo, 


24 

pinpointing where you were, where he was, where the defendant 


26 

Capra was« 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 
11 
12 > 


13 

14 

15 
16 * 
17 

ir 

19 

20 
21 
22 

23 

24 

25 


GilliBspiA - crocB 

A, '.V .The,lMit ooiiv«r«ation we had# I waa inside the car. 

I believe he asked. me. Vhere was Mr. Capra, where were we 
takiiif^;Mr.. Capra7. I? told him %re were going to NSDD bead- 
quarteim, at 555 West 57th Street. 

' Qr ',jf.‘: And.,you-alop statod — 

MR. SLQTHICKt Withdrawn. 

Q Whendld you first read the rights, or when did 
you*^ first render.' to Hr> Capzar ^hat you considered to be his 
constitutional rights? 

A Inside. the. ^vehicle, outside his house. 

Q.. And«At the..'t4lMe. you. were reading these rights to 
Mr. Capra, wherfi VAS Mr.- Santaiigelo? 

• -fjkv.ii: , I don't kno^'O' ' 

CT. Isn 'it. It) >a.> matter of fact that you testified yester- 

day that at. the time you wore reading the rights to Mr. 
rzapra, .'Mr. Santangelo iras standing right next to you and 
observing -the vehicle? 

A It's posalbiLe , — I had said yesterday that Mr. 
Santangelo, I believe, .asked me the question, where was Hr. 
Capras igoing- .after I had’ read him his rights. At that time, I 
recall, he was. A.tandingt 'OUtside the .vehicle. I was Inside 
the vehicle. 

Q Well',. .dQ-.you.j'Or .do you not know^ whether Hr. 

<}. .. 

Santangelo wm standing there ahd listening to you reading Mr. 
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1 . 

^ - croil|i 


2 < 


.. 

3 :? 

A A *»• doing. 


4 t 

■oii'Ad'T. ,yOU aM positive that you read Mr. 


5 

Csp;i?a.^.a1^^0U; qons4'^U^^ to,be his rights prior to Mr. 


6 

Aant#M|9«3^ ;.^Sl J ,1^4 „ 9 onversation with you? 


7 

A A.. .. ,X**r: A^r.. „ 


8 

■ 

}^a',J^iow,r.^(|0. y^u, r^fMi^r telling Mr. Capra that he had 


9 > 

ths.n«4g]l^4: talkjto axlawyerj? . , 


lOi 

'■)t , »'®Ar» vh.to<i i .,' ‘ 


lin 

Qg A^dj^a^fhsAad -right to have a lawyer with him? 


121>' 

ft 

diff^r«.niA 4 ‘ 9 ht to consult with a lawyer. 


131' 

Qk Hsl4f have a lawyer with him, and wasn't 


HJ 

he spefkingsfePy§a^fft»ytf?eBp,i,.. l« ■ 


15- 

tJie to 


16> 

tilfWity^.O *».OVf.j49#ootedJ^at Government's Exhibit 


17 

2 is not tike- cajprdvthjat you jpjsad to the defendant Capra; is 


18^ 



19* 



20 V 

Q Ooayoji: Afioif ^e. card is that you read off of 


21 1 

t 9 »;>i>thsi>{<disfiipdant Capra? 


22:^ 

A Xi<^l(49V!f^'Poefi^ly..that JQetective DeMarco may have 


23.1 

^t» I'Jii, WX'lTi-i '. s. ,» f .1 bw . 4.t - » ' • .. 1 


24^ 

yttv /ifiTr Doteetlve DsMaroo may have it? 


25‘ 

A ■ Righh..,. , u,:' ■ 



i ‘ 
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/v« it 18 in his possession? 

^ m%^poiios officer, a« a City police 

ottiiSit. ^’lum'^mr iKk-irttma otri^tt. I ganerally 
:6an^ tSiat^ 'ih - At tb« onset of this ssrest Inci* 

I 

dent, se W4Sre ¥6fiSh;4|ihedi^^i^ )MlDb focns. Federal forms. I 
believe De'&ictiiVe’ DeMaircb had in his possession the form. 

X may have^^sktSd^>i4it lor it, feed l^. Capra his rights and 
thtttshe'd ^ ltSPH9iii4 Subsequently, 1 picked tq» an exact cqpy 
of, which 4>^ce^^;^'whiah^ X §kVS you. 

tha s^« y la there a 

dif f exence'^^ * slo^'n ics<,s < £;.*.r'.x 

a; 

^*^tlf>t*'£ba4f.^ wrt&r I a:- ■£•■ •* • . 

Q S^jcgisSfiit^dilieiijpih^'^i^^^ difference between 

y44n«iw«tolR''£SfkttaSt^ri^^ rights and the 

FSdilril tiiuiiti^ df^ aenstitutional rights? 

mi- mPWi*’ bh^ebtion, your Honor. The witness 
testified kib-rbiid^'i^^redsril lono.' 

Hor.oj . ii* 1^*CB«Hr«*«Do.ybd neSa this witness to tell you? 
.>r.ata firMHRviStenCrhjti l need this witness to tell me, 
ystts^HSf&blfy Any5d!l”i,j, arid tha tcurt 

cajit wh*»r lHE^t<iECNnff#^y(Ta^thb'wi these t) DO you know? 

- tub NXTMBSSr^Z'bhlieve^ there may be a variation? 

^S>' SirP reati thfi -jt.&i.n' v. 

Q Xt'6ther*il#kdil*'4«iit :^u tell the defendant might 
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cross 

* PedoraX case? 

li ycMc ^ rights is different. 

rtofc«9„r V*?fi9f l^irj,§fi^ts,.hava you mador if you know, whera 
y^ hiev read the ^tste fights to an individual? 

your Honor. 

HP relevancy? 

oi. tMe, IfPe 9® ^he side bar? I think 

it would bfii^xsf^ 

•cosjxt -- ) 

^SP *«®<*« •o«e trips to 

^d».8idf weru unuooasssry. Is this one necessary? 

. ? think so, your Honor. Just so the 
witnejfs dOjSf^|^j^|i|m I.an attempting to get it. 

oi:uitf^9S^f thmt, but sostt of the 

^^P^II 9 fa 1 f®a®Pl^i' 9 #]Le froM witnesses they could have learned 
with no in^jify, 9 ^ us,. . 

A t I ®» «tte*pting to show, your 

Benoit, Is g^at faailiarity with whatever ^e 

Stntii;, tons./ijijjigf |^,^J:|i^t oan do it by heart, by rote, with- 
out » y i dln |^|yyhhingf dud t^o court can draw the inference 
that when sosw card that I don't know 

euiel^ whother it does — that he may 

^we renditicm is. 

^uPW?P^ ®* 1 an atteaf>ting to test 
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KDP 13 6ill«gpl« " cross 

hi« Munory to ace lAmVbmx he la that familiar with it, so 
if yo«r Honor gave me a card of Jack and Jill, I would 
probably read it froa av ««» memory rather than looking at the 
card. 

That is what I w attempting to get at. 

THE COURT: You would be better off with a jury 
on this. But go ahead. See what you can do. 

(In qpen court:) 

MR. SLOmiCiCi ■ May we have the last question read 
back, your Honor? 

(Question read.) 

A Personally, aaaybe four arrests, but I also super- 
vised other arrests, with maybe an additional four arrests. 

So eight arrests. 

Q Let me ask you this: How many dimes to you remember 
reading a State rights form to individuals? 

A Approximately ten times. 

Q And would you say that you have studied that form? 

A More or less, yes. Studied, committed to memory? 

Q Yes. 

A Ho. I rely upon the written document. 

Q In other words, if I asked you right now to tell 

I 

me what you would tell a defendant when informing him of his 
rights, what would you say? 

SOUTHERN DISTRICT COURT RCRORTCRS. 0.$. COURTHOUSE ' 
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14 6ill«apie - cross 

h Id hsvtt to rofer to the docuiiient» bsoause I bellovs 
in rssding it dlrootly ty/om thm dooisMnt^ 

Q Hell, sasuni^ that you wore making an arrest and 
you did not have your card, and you wanted to at least attempt 
to render the reading of the rights as you know them s what 
would you toll an individual? 

A I Would not, because I know that could invalidate 
an arrest, or a prosecution, at least. 

Q Do you remember at all tdiat you told or what you 
read to the defendant Capra on the night of April — or the 
morning of April 13th? 

MR. SLOfMlCKi I am sorry. l am confused on this 
point. Im it the 14th or ths 13th7 May ». hm . .tlpulatlon 
Of the Government? 

MR. FJBLDt Why don't you ask the witness? 

A It was the morning of the 14th. 

Q Do you rs menbs r what you read to the defendant 
Capra about the morning of the 14th? 

A I remepber looking at the card and reading the card 
word for word. Ths exact wording I don't remember. 

® ^ you remember what color the card was? 

A It was a yellow card. 

Q Do you remember who had given it to you? 

A I believe Frank OeMario had given it. to me. 
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17 

18 

19 

20 
21 
22 

23 

24 

25 


3i5 Oillespie cross 

Q It Is your bost recollection that that card is 
presently In his custody? 

A Yes, sir. 

MR, SLomiCKs I would ask the Govemnsnt to make 
an attempt to produce that card for wy viewing. I make that 
as an official reguast to the Coui±. 

THE COURT: I am not going to order then to do it. 

If they can find it, good. 

Look: this case is going to last a while, and there 
are going to be links, in the chain where I am going to have 
to make certain findings of fact, as I tried to indicate to 
Mr. Feffer a little while ago, %diere I don't hass ^mathematic** 
al certainties. 

I hope counsel will help me by not wasting ny time 
trying to get mathematical certainties in areas that are not 
thatinteres ting « 

Please proceed. 

MR. SUXCNICKt I will go to something else, your 

Honor. 

Q About what time did you leave Northwood Circle? 

A About six-thirty in the morning. 

Q About six-thirty? 

i 

A Yes. 

Q And. where did you proceed, sir? 
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HOP is dillMpl* ** cross 

K Pxocoadsd to 555 W«st S7th Street. 

0 Diiring the ooorse of your drive to 
CirolOr did you ash ttMi defendant Capra emy 

K 1 Goniiented to him during the drive denm. I did not 
ask him any pertinent qfuestions, just, more or lass something 
to the effect, just for my o«m personal — what you call 
intelligenoe , so to speak t if he had seen me before, because 
we had conducted a lengthy surveillance on him. 

0 Did he answer that question? 

A Yes. 

Q A*, a matter of fact, he said nothing? 

A No; he said he had not seen me before. 

0 Did any of the other individuals in the automobile 
question Mr. Capra? 

A I believe Frank DeMarco may have conaaented to him 
to the effect of "How eoiDeyou hid?" Be said he did not want 
to eObarrass bis fasdly or guests over or children in the 
house or sosMthing to that effect. 

0 Did Mr. XirksMUi ask Mr. Capra any questions? 

A No, sir. 

Q Now, you speoifioally stated you did not ask him 
any pe^^inent questions. 

1 

A Right. 

Q I presuaie that was out of respect to tiie fact that 

• 'V 
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Mr. SantangeXo hiul aaku^ you not to? 

A Mo, sir. 

Q Why didn't you a«k him any pertinent queetiona? 

A Beoauae I aeetune — after it being appriaed of hie 
rights, he had decided to remain mute, in essence. 

Q Now, did he indicate that to you? 

A No, air. No, sir; he did not. 

Q What caused you to coa» to that conolusion, that he 
decided to remain mute? 

A Because he had been in conversation with hia lawyer, 
and X seen no point in asking him any pertinent questions. 

Q What time did you finally arrive at West 57th 
Street? 

A Must have been a short time after seven o'clock, 
smybe seven-fifteen, sisven-thirty. 

Q Did you maintain the defendant Capra in custody? 

A I n^ntained him up to the point where he reached 
the processing stage. 

Q Let's go through that, if we can, and see if we Can 
deal with it swiftly. 

You drove to S7th Street? 

A Right. 

Q You have told us all the conversation that occurred 
in the automobile up to reaching 57th Street fit that correct? 
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A That I can raoall at this tima, yas, sir. 

Q Mow, whara did Mr. Capra disaadbark from tha auto- 
mObila and with whom? 

A With mysalf, I maintainad custody of him, and 
wa want in through a garaga antrahca facing, I baliava, 
Elavanth Avanua. Thara was a spacial freight alavator that 
wa brought tha prisonars in on. 

Q At this point whs Mr. Capra handcuffed to you? 

A Not handoufftd to ma. Ha was in handcuffs. 

Q In handcuffs? 

A Right. 

Q Who was with him at this paricd of tima? 

'A I baliava Datactiva — possibly Datactiva oaMarco 

was prasant at that tima. 

Q XpvL wara dafinitaly thara? 

A Yas. I baliava Frank had parked the car. Prank 
DaMaroo had parked our vehicle and joined us while waiting 
for tha alavatdr. 

Q Did Mr. Kirksuin go up with you? 

A Ho, sir. 

0 Did Sayena else go up with you? 

A There was a Lieutenant Whelan prasant at tha door. 
His function was to suiHirvisa the incoming prisonars. 

I don't baliava anybody else was with us. 
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Q Did Agant Waniawakl acknowladga knowing tha 
dafandant Capra? 

A No, air. Ha took my word for it, I aaauma. 

0 Did you know Waniawaki bafora this occasion? 

A Yas . 

Q Did you know that you wara to turn ovar Capra 
to Waniawski whan you arrivad at Wast 57th Straat? 

A I know I waa to turn him in to a prootassing araa 
undar tha suparvision of Naniawaki. 

Q Of BNDD? 

A Right. 

MR. 8L0TNICK; No furthar quastions. 

MR, PEPFBRx No radiract, your Honor. 

THE COURT* All righi^, Sargaant, thank you. 
(Witnaaa axousad.) 

MR. SLOTNICKj May I at thia time maka a motion 
to aak ona of ray witnaaaaa to appaar who is an attorney 
who haa othar buaioaaa? I don't think it would prejudice 
or affect tha OovaroMant or tha proaaeution at all. 

THE COUti^t Any objactiona? 

MR. FELD: No objactions. 

MR, SLfOTNZCX: Miohaal Santangalo, plaaaa. 


MICHAEL 


SANTANGELO, 


callad as 


a witnaas by dafandant ^ baing flrat duly 
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2 

sworn, t«Bti£i«d as follows: 


3 

DIRECT EXAMINATION 


4 

BY MR. SLOTNICX: 


5 

Q You ara an attornay, is -that corract? 


6 

A That is corract. 


7 

Q A manbar of tha bar of this Court? 


8 

A Yas . 


9 

Q On April 14th of 1973, at approximately 6:00 p.m.. 


10 

do you recollect where you %fara? 


11 

* A Yas, I do. 


12 

Q Would you tell us where you ware and what happened? 


13 

A Well, at 6:00 in the morning I was eife the entrance 


14 

to the Capra residence. I parked my car in the driveway. 


15 

I got out, walked up the walk to the front door. As I 


16 

was walking, I observed two motor vehicles pull up to the 


17 

house driving very fast. The cars stopped. Several agents -* 

- 

18 

who I later learned were agents got out of ^le car. 


19 

I say "several” because I don't remember whether it was 


20 

three, fpur, six, or whattever. 


21 

0 But there were at least two? 


22 

A There were at least three or four agents, i 


23 

turned, and one Of the agents indicated to others, "He is 


24 

a lawyer." They beaked away because they were coming 


25 

forward. They bacdced away. They got back into the motor 
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I knookad on tha door -- 

Q Mr. Santaagalo, did thay at this point indloata 
any Indioia of law anforcamant? 

A Yaa. Two or threa of tha agants had jackets on. 
■n..y pullM tl»lr J.ek.ta back, i notic«J guns - on on. 
•S«nt. a. h.d hi. hMd on his gun. wh«i. Moth.r ag«.t 
aaid, "Th.fn a lawy«c,” thay backad away, got back in tha 
car. A few agants stood in tha straat. 

I knocked on tha door. Mrs. Capra answered the 
door. I said, "Hallo." she looked at me and I looked off 
to tha laft, and bahind tha left-hand door, which was a 
fixed door, I notload a male who I knew to be a city 
detactlva. I had seen him in tha coturta over tha years. 

And I said, “Hallo." Ha said, "Hallo, Counselor, come on 
in." 


. Q Did you than know his name? 

A 1 didn't know his naaa at tha time. 

Q Do you now know his name? 

A Yas. It was Sergeant Glllaspla. 

1 walked into tha house and i noticed in tha 
kitohu — you oauia saa tha kitohan from tha door, and 
thara nara two gaatlsMa sitting at tha tabla of tha kitohan. 
I walkad into tha: kitohan uid aakad Sargaant GHiaspi. what 
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th* purpostt of his visit was. H« said hs was thsrs to 
•rrsst John Capta. I asksd him whsthsr or not it was a 

fsdaral arrsst or a stata arrast, and ha indicatad to ma 
it was fadaral« 

Q Did ha indicata prior to this who tha gantlaman 
wars that wars sitting at tha kitchan tabla? 

A Not at that tima. 

Q I'm sorry. Go ahaad. 

,A Ha told ma it was fadaral. i askad him whathar 
ha had an prrast warrant. Ha said, "No," he didn't. 

1 think I asked to saa it. Ha said ha didn't have it. I 
askad him whattiar ha had ona and ha said it's back at 
haadqnartars . i said, "In that case, I don't think you 
have any right to ba in tha house." 

Ha said, "I *can go back to headquarters and 
gat tha warranty and in the meantime wa can have the New 
IRochalle police coma up in front of tha house and bullhorn 
tha dafandant out," 

I said, "'Khat is tha problem? ” 

He said, "We are waiting for Capra." 

At that time I went into the kitchen and he 
followed ma in the kitchen. I saw these two gentlemen 
sitting at the table. They hadn't said anything, i asked 
them who they ware. Be indicated to ma they were agents. 
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Tluiy n«v«r said anything at any point In tlxM. 

I turnod around. I notlood tho tolophono In 
tho kltchon was off tho hook. Mrs. Capra motionod to mo. 
Sho was in tho foyor outsido tho kltchon. I wont out and 
talkod to hor in tho don, which is noxt to tho kitchen. 

Sho told mo that sho would liko ms to come upstairs — 

MR. SiDTNICKi It Is indicated to me by co-counsol 
that Sorgeant Gillospio has boon in tho courtroom. I have 
asked Mr. Fold to oxoludo him and ho has done so, so ho 
has loft the courtroom. 

I ' m sorry , your Honor , for tho interruption . 

Q Would you continue? 

A As a result of tho conversation with Mrs. Capra, 

I wont upstairs to tho bedroom and had a conversation 
with John Capra. 

I came downstairs and told Agent Gillespie — 
Sergeant Gillespie that Capra would bo down in ton minutes. 
Ho said okay. 

About a minute after that, about a minute after 
that, he says, "I'd bettor go upstairs because now I know 
he is upstairs. l*« responsible and 1 got to go up." 

And I followed him up the stops. 

Q Did anyone go upstairs with you? • 

A The two gontlomon in tho kltchon followed us up 
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A X was intarastttd in \Aimxm hm was taking him 
baoausa I wantad to talk with Capra. I was Intarastad 
in wlian ho was going to arraign him, so I askod him a 
quitstion as to whon ha thought ha would ba finishad with 
him, whethar ha thought ha would ba arraignad that aftar-* 
noon. Ha indicatad that thay w€u:a' taking him to 57th 
Straat for quastioning. Ha didn't know v;hathar I could 
saa him, but that's whara he would ba. Ha said that ha 
might ba arraignad this afternoon, that it wasn't up to 
him. It was ganaral questions like that, and answers, which 
didn't help much, but I asked them anyway. 

He said ha than was going to take him out. 

Ha walked towards the door. At that point ha cuffed Capra. 

I didn't leave the door with him but thay went out 
alone with Gillespie and another agent mat them at the 
door and than the two other gentlemen followed. Then 
about — X was in the kitchen tailing his wife 1 would 
call her whan X Imaw more. Thay want out the door and 
as were halfway to the car, which is about fifty 

feat from the door, Z came out of the house and saw some- 
one taking pi o t ar a a . than thay took him into the car 

and I was about tmmier-’fiv feet from the car and X was 

\ 

oonoarnad with this fallow taking pictures, who he was. 

\ 

Thay put him in tim ear and drove away. I want back into 
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tha houva, had a oonvarsation with Mrs. Capra, went back 
hona. 

Q Now, Mr. Santangalo, do you recollect ever using 

the term, "client," during your conversations with Sergeant 
Gillespie? 

A Yea, because whan I came to the house, when I 
was in the kitchen, before Capra came down, and before I 
went upstairs, he asked me whether I was just a friend 
or an attorney, and I said I'm representing him. i said 

I*ve represented him in the past. Apparently I was his 
attorney . 

THE COURT; What did you say, "apparently"? 

THE WITNESS: I'm paraphrasing. Judge. 

THE Court : Say what you said . 
the WITNESS: I said that I'm his lawyer and 
I’m representing him now. That's about all I can remember. 

I m positive I told him that I was his attorney at the 
time. 

Q Now, after you left the kitchen you went upstairs, 
you came down, aid you have another conversation that 
you reaffirmed that you were the attorney and John Capra 
was the client, as boot you can remember? 

A Yes. That was when he ceune down and was having 
his orange juice in the kitchen, when I was asking quesUons 
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a» to wh«n I could sm him, whore he was being taken. I 
said, •’I want to oome down to see him." l delji®t think I 
said at that point, "You know. I'm his lawyer." i was 
asking him questions which related to what he was doing 

with him and how I could arrange a court appearance on that 
day. 

Q To your mind, in view of the activities and the 
motions that you went through, there was no question it 
was conveyed to the sergeant that you were Mr. Gapra^s 
attorney? 

A None whatsoever. 

Q Did notice anything about the telephones when 
you entered the Capra home? 

A Yes, the phone in the kitchen was off the hook, 
the phone in the den was off the hook. Thinking about 
that when I came back into the kitchen after having a 
discussion with Mrs. Capra, I turned to Sergeant Gillespie, 

I said, “Don't you think we can put the phones on the 
hook?" 

He laughed and he said, "Well, no reason to 
have them on the hook." i think he made some kind of a 
joke to Mrs. Capra. He said, "well, if we put the phone 
on the hook, that means that the agents outside oan over- 
hear everything that's in the room." it was something like 

i. I 
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th«t. H4 i mad* a jok* about putting thta phona back on 
tha took.. 

Q Now, you than say that you laft. jibout what tim* 

-S 

did you laava? I 

A I laft tha housa — ■ this whola thing took 
j^saibly, tha most, twanty minutes, twanty~£iva minutes. 

Tliay may have laft at 6:30, something like that. 

By the way. I'm not positive wtiathar I got there 
at 6:00. It may have been 5:30, quarter of 6:00. 

I want hone about 6:30, to go home to dress. 

Q At any time between the time you arrived at tha 
Capra rasidenc* and tlia defendant Capra laft your sight 

and hearing, do you remember anybody reading amy conjStitutioni 
rights to him? 

A Never . 

Q Not in your presence? 

A No, sir. 

0 Then what did you do? 

A Wall, I went home. I got dressod. About 

9:00 ©‘clock, 9:15, I want down to tha city and I went 
to 57th Street. I walked into the lobby, a rather large 
lobby which extended from, I believe, 58th to 58th or 58th 
to 59th Street, and tiiere was a long table at the elevator 
entrance where you. go into the elevator shafts . And 
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••mtmd at that tabl« \mtm two g«ntl«m«n with walkle-talkiM 
•ad whatovor, and th«r« w«r« two agonta in tho hallway 
at largo with shotguns. 

Q About what tins was this? 

A I'd say about 9:30, quarter to 10:00. 

Q By the way, Mr. Santangslo, do you livs within 
a fivs-min.ut« radius of Mr. Capra's horns? 

A Ysa, I do. 

Q You are now at BNDD hiiadquartsrs about 9:30, 
quarter to 10:00? 

A That is correct. 

Q Tell us what happened. 

A I went to the table. As I said, there were two 
gentlemen sitting there, both with weapons, and two other 
agents walking up and down the hallway with weapons. 

I identified myself. I gave them my card. I 
said that I wanted to know where Capra was in the building 
and also Guarino. Thsy used the walkie-talkie to call 
upstairs, or whatever thing they had. Either a telephone 
or a walkie-talkie. 1 think it was a walkie-talkie. 

But 4hey called i^stairs anyway and they said, "No, you 
can't oonte up. They are going through processing." 

I said, "Okay. When can I come back?" 

They said, "We don't know.” 


a 
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At that point X think ha was on tha taXaphona 


3 

and i said, "^an oan I coma back?” And ha said this 


4 

to tha party on tha othar and, and tha raMon I think it 

• 

5 

was a walkia-talkia, bacausa I ramanbar tha raply. saying 


6 

Bonathing lika "Ha oan do what ha wants." Thay didn’t 


7 

tall ma what tina to coma back but I oama bach at 11:30. 


8 

Q Had you Idantlflad youraalf by this tima? 


9 

A Yas. I had givan tham my card. 


10 

I want to Cantral Park. I cama back about 11:30, 


11 

and tha sama thing happanad. X don't ramambar tha sama 


12 

two gantlanan wara at tha dask or whathar tharis wara 


4 13 

difiarant paopla thara. 


14 

Q Did you identify yoursalf? 


15 

A Again, yas. 


16 

Q Did you Indioata you wars tha attorney for Capra? 


5 17 

A Yas . 


18 

Q Did they indicate thay ware BNDD agents? 


19 

A Thay didn't indioata thay wara BNDD agents, but 


20 

tha three wara agents. 


>: 21 

Q Thay had guns, walkie-talkies? 


22 

A I recall a weapon on tha dask. X'm not sura. 


23 

I xronambar the shoi^un thing in tha hallway. 


24 

So, at 11:30 I asked tham again, because I wanted 


25 

to gb up. Ha said, "Ho, not now." So X figured I'd be 
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rdnoh 16 Saii€ftng«lo~dir4M3t 

wasting my tinHi^ by any imxm qusstlons , and I want emd usad 
tha talaphbna in tha hallway of that building 

'to oall upstallrsr’* " 

Whan r^al'l^i^ upstairs, I idantlfiad nqfsalf 
and X askad who ahswarsd tha phona what his neuns 

was and ha ra^ttsW tb' idsntif y himsalf . X told him who 
I was, who I Wdhtiif tb‘ spaak with, and than ha talkad to 
somaona — whsviii^iha^Ws and I could haar him ask whathar 
or not any lawyl^V d^hld conn up. I didn't haar tha 
raply. Ha 'caty‘%aok' and ha said, "No lawyars can visit.” 

Sb'l* s^idv^ '^Okay. VOian do you think you paopla 

% 

will ba finishad?"^ ' ^ 

Ha Wuldn't know." 

f 'hUhg^^1ipV"i^ht" back to Cantral Park. 

I oanb ba^"^ kt 1 : 30 , rapaatad that sama procass, 
only 1 didn't oa^l iS^ai^ tiBis. I cams back again at 3:30 
and I think it^^ ^V^WoO’ d* clock or 3:30 and I saw Sargaant 
Gillaspia oond'hg'^i^ tha building. Ha had a brown 
jaokat on, tha iiiiiM‘^abkat ha wora — X don't ranambar, but 
ha oaaa into €hlr bdi^ldln^ and I askad him whathar or not 
it was posaibla if Z oould coma up to spaak to Capra and 
Guarino. Ha skid hd^didn't know, it wasn't up to him. 

do ^<Mii^ 'llgkih. ; d|w, at that tima, 3:30, 
thara was no ona downstairs . My racollaction is thara was 

I 
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no otiio downstnixs. So# X rocall aomoono saying that thay 
noacil on tho 18th fioSr or 19th floor# and I took tha 
alaivator up to tha 18th floor and no ona was thara. i latar 
laamad thMt thay waXa on tha 19th floor, and I got off 
tha wrong floor# hut that was tha BNDD haadquartara aa 
wall. I'm pratty poaitiva. I'va navar baan thara slnca 
nor bafora. Mo ona ihis thara and I cama back down and 
Z didn't know whathar thay wara.^ I uaad tha phone out in 
tha hallway again, and I was told at that tiina that thay 
warn all finiahad and avarybody was gone. 

So I thought I had miaaad tha boat. X want down 
to Naat Street. Z got to West Street about tan to 4:00. 

Mtar# ny racollaction is that tha guard at Mast Street in 
tha booth told aa that certain defendants ware brought 
thara from this arrest and ware thara, and others %rara 
brought to Barg)l|n County. Through that conversation, tha 
next day Z disCovarad that Guarino and Capra and Dallacava 
ware lodged in Bergen County rather than West Street. 

But X don't know whan they got to Bergen County. 

Q Wa may not have to go into that. 

MR. iuiy I have a raprasantation from 

tha Sevfurnmant how as to whan tha alleged Capra statement 
took place, to aaa whathar or not z have to go into Bergen 
couh^?' 

^ • 1 
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MR. FBFVBRi w« hav* alraady mada tha rapiraaantatio^ 
as to tha tlma In a lattar addrassad to Mr. Slotnick 
but X baliava it ^ was approxlmataly 9:00 o'clock in tha 
aoming, Saturday Homing, tha 14th. 

Accordingly, from this point on, tha Govemmant 
is going to ob^act to continuous quastions going on as 
to tha activitias that aftamoon, that night, lodging 
facilitiaa, and that typa of thing. 

MR. SLOTIfICK: I'm not going to ask any quastions 
about Bargan Ck>unt. It's obviously irralavant — or it 
nay not ba. 

■ff " . ' . ‘ 

Q Mov, Mr. Santangalo, you avantually got to saa tha 
dafmdant Capra. Is that corract? 

A Yas . 

Q Hhan was that? 

A I think it was at approxinataly 1:00 or 2:00 
o'clock in tha aftamoon. I'm not sura. 

I want thara with Lao Guarino's brothar, Pat, 
out to Bargan Counlv* 

Q Mho is also an attornay? 

A Yas. 

Q And do you racollact whan tha defendant Capra 

was arraignad? 

Ha was into tha courtroom at 10:30 in tha morning. 
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or thoroaboiits, and ha was arraignad about 3:00 o'clock 


to <tiha-!agtarnoon : / 

Q Do youikaow f^diothar any othar dafandant with 
ragard to tha nasa narcotics arrast waa arraignad prior 
to Monday? .... n t. 


K Mall, aubaao^iantly X laarnad that Mrs. Call 

y • 

^parl|.ng was aithar arraignad or bail was sat on Saturday. 
N 

I laamad that af tarwards. 


Q And hawa you had occasion to saa Mrs. Sparling? 

A Wall, X'va aaan har at har trial,, whan I 

Vj * 

participatad at ^tha trial . 

Q Did<‘aha<^ mgrgmmx to ba an aldarly woman? 

A ' Uma , ;v i* v-;' «.♦ t c ' ■ • 

MR. FEFFBRt Objaotion to tha ralavanca of 
this lina of.^quaatlxmtog^ 

HR. SLOTNICX: Indicating that spacial consid- 
orations could hava baan nada.for an aldarly woman, thay 
could hava baan mada for aigb1^>hina othar dafandants, 
your Banor« 

CODl^s You raprasant tha whola aighty-nlna? 
. ’ MR. SDOMXCKt No. X'm sorry. For Capra. 

Your witnaaa. 

% 

CR08S->SKAMXNATZ0N • 

BY MR. FBFPERt 
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;^ v eQ t; ‘SAnteiig«lo> vrhat tim« did you waka up on 
tfiiiMiiilag 6f«th« I4th? 

MR. ^LOiHXCK: 1 objact to tha quastlon as 
irralavantf 

XIhR G0URT< Iiat ma haar it. 

, . iQ^i ia -Hhat tina did you axiaa on tha morning of 
Saturday, April 14th, this year? 

MR.SLOTMZCK: Objaction. 

^4- 1 i<TllR OCKIRT: ■ Ovarruiad. 

‘ 4:30.' 

Q How w*ra ybu wokan? 

A A-'phona*^ oall. 

<2 And-^i thdt ' t«l«phona call from John Capra? 

A 86% ‘ 

Q Wh6 was it \£ron7 

MR. BLOTHZCX: Objaotion, your Honor. 

.1 / . .tHE*-G00R¥i Mhat ground? 

S..« . HR^^SZiOniXCK: It's irrslavant. 

THE OODRT} -'Ovarrulad. 

; ^ ‘ MR'i SLOniZCXt Tha quastion is not how ha got 

thara or why but tha fact hS got thara. 

.. THE GOORTt Ovarrulad. 

A *Tha phana tali was frosi Easia Guarino. 

Q And isn't it a fact l^at Mlrs. Guarino informad 

♦ » 
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r<lii^ n:-. ■ 


IMUit*ng«lo>oroas 


ypjji thmrm w«r« uaam ag«at« ox poltca 


} ftOr, 


MR. SLOniZCK: Objttotion as to any tastiroony. 


It's haars.a^, Honor . It may avon ba prlvilagad. 

Ara you objaotlng on tha ground of 

t.' , 

' ^JM>I9rzaC; I!m not. 

.7^ Don't toll ma what obj actions you may 

naka bacausa,7 haya to rula on thosa. Tall ma what 

, mi l’ll rul. on thm. 

, . , MR. SItOTNXCK: Irrolavant and haarsay. 

I .** t t.O'n ■* 

M v,^ toul M'- 

H^v quMtlon, Mr. R.port«. 

< A « MoALIWi , I'm going to objaot to any typa 

of oonvarsAtlpn, witjli, jPY cllant or my cliant's wife on 

tha ava of.,hia,.aprrMtb I'm going to ralsa tha prlvllaga. 

» *.' • ^Iv . ... 

UJ., r«,ir 5f*** "*•9*“ “■* ’•^9*'* 

ba hapsful tP snr oiiaat. 

,, V.1,!. r-Aai'ii V , i ■tfl . .-f . 

^ NR.. rsPFBRit First of all, I was not informed 

that Mrs. .p^ri^O was .js,. 4af andant In this case or was 

raprasantsd^ ^ notifying 

an attomsy that thara wara poliba offlcars at the household 

'• H' \ *1 ‘i** 41 • s • jf • 4. » • 
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2 

IK^lSSl any privilaga, saetng as Mr. 


3 

SaftlHU^ralo vaa tKa attornay for Guarlno at that 


4 

poillS^'*^® ©£ tiMS polio*' - ' 


5 

' l aanca? COUKTi ffall^ coiainunications to him — 


6 

• If ha vants to raise tha privilege. 


*K 

7 



8 

•s'^doib^t' Yhix clain that's privilege? 


9 

.,^s say »y privilege. 


110 

only lawyer at that Ume for 


. 11 

, would you say that was a privileged conaaun-- 


12 

ics'tion? ^ ** asicing yo.-, 


1 

ication? witness « I would say what Mrs. Guarino told 



me was toXrf‘*ito which she just repeated 


1 ^ 

her to tell me. 


1 ^ 

1?8iS^ ddthSfi' iWls' it a privileged communication r 


1 17 

that there 


1 ^ 

^ 4^tthjlt^€tLtit is a confidential communication. 


1 ** 

at I understand it, Mr. Guarino 


1 20 

Wis morning hours of the 14th. 


1 

^I^WinillF,* his wife instructions to talk to an 


1 22 

attori^y, A^vost certainly would be privileged. 


1 ^ 

^ #1? <5dtt?^^''Waything she says to him? 


1 

its? ? “Judge, why would she be call..ng 


1 ^ 

sin ‘•"i&^' the man was arrested? I imagine 
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r4Mli.'33 ' f A^tangalo^aroas 

It wpttld IM 

CXipinFy Tott think that tha raport of tha 
peaailMio of Umi pelieo offloars aaa going givan in con« 
fidaneo? 

Hkf ItpkUPrVf* Jodga, I don't kno«r what this 

oowNraation wtf ohoot. 

TPI CQUllSi X hawa ona quastion bafora ma*. Did 
aha aay thata a«a toUoNi offioars thara? That's tha 
only gtli t f o hy apd you hava now intarposad a plaa of 
privilOga* 

- 1 *0 Oakiog you, is that a confidantial niiMwiiii 

. ioatlaa? 

MOkliByyt It night ba* Yaa, your Honor it 
wary wall im, , 

TB$ COini$» Objaetion owarrulad. 

Afiowi^ tha ^ipiaation. 

A Pi 4 aha aay whathar or not polica officara 
wara at har houaa at tha tina aha was talking with na, 

OK wiKaf paat topiaa, at ,^a houaa? Past tansa or praaent 
tanat, hr. Paffprf 
0 Path* 

A iht 00^ thay wara thara. 

Q Ahd ypu waya ^fonaad that Mr. Guarino had baan 
arraatotr |a Ifiht atpKiet?, 

OMTMIC'T COURT MrailTKM. U3. COURTHOUM 
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B 2 

A By Mrs. Ouarlno# y«s. 


1 

Q How, whst did you do aftor hoaring this infor- 


1 

nation?' 

1 

1 

A I askod hsr — 


1 

HK. McALEVY: I'm going to objoct to this. 


■ 

Mow, certainly, ws can got into a vary dangorous privilogod 

i 

1 

aroa. 


I 

Q I said «diat did you do? Not what did you say to 


1 

hor. 


1 

A I got drossod. 


I 

THE COURT: That's not privilogod. 


1 13 

MR. HoALEVT: I agroo with you, sir. 


1 

A I got in car and 1 wont to the Capra houso. 


H ^ 

0 Had Mrs. Capra eallod you? 


1 i0 

A Sho couldn't call no. Tho phonos woro off tho 


1 

hook. 


1 18 

0 Had John Capra eallod you? 


1 19 

A Ho couldn't call no, oithor. 


1 ^ 

Q Mill you toll tho Court why you %rsnt to tho Capra 


1 21 

housflihold? 


1 ^ 

MR. 8XX)TIIXCKt Objoction, your Honor. 


■ ^ 

THE COURT: On what ground? 


1 ^ 

MR. SLOmiCX: I fool that, again, and perhaps 


1 ^ 

X havo jusqfiod up pronaturoly, fmd perhaps it should bo my 


1 
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br«thr«n that should, so I will withdraw tha objaction. 

MR. McAIJrvY: If ha says in rasponsa to a convar- 
aation ha had with Mrs. Guarino, I cartainly think it's 
privilagad. Now wa hava nothing to do with tha polica 
coming to Guarino's houaa, wa already hava that in tha 
record that Mrs. Guarino told hin tha polica wara there, 
and %diatavar ha did after that cartainly would ba 
privilegad. This man was an attorney at the time who 
was raprasanting both my cliant of today and Hr. Slotnick's 
cliant. X*m really afraid that wa are on dangerous 
ground hare. 

THE COURT: Nhan had you bean retained by Mr. 

Guarino? 

THE WITNESS t For this particular case, Judge? 
THE COURT: Yes, start off with this particular 

oasa. 

THE WITNESS: Whan his wife spoke to me. 

THE COURT: At 4:30 a.H.? 

THE WITNESS: That is correct. 

THE COURT: And whan wara you retained by Mr. 
C«qpra in this oapat 

THE NITNfiSSf I would think at tha tine that I 
spoke to him in his room. 

THE COURT: At 6:00 a.m.? ^ 

MUTHERN DItTKICT COURT REPORTERS, U.S. COURTHOUSE 
pdLEV SimAMC. new YORK. H.V. CO 7.SSM 
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THE fflTMBSBi Yes. 

THE COUKT« So a1: thm tlmo you hung up thm phon^ 
auad «Mnt to Mr. Cnprn you had not yat boon ratalnad by 
him? 

THE WITNESS: No. 

THE COURT: Now, you say your rotainar by Mr. 
Guarlno occtirrad at 4:30 a.m.? 

THE WITNESS: I would say 80 . 

THE COURT: And tall mm how that ratainar ocourrad. 
What did Mrs. Guarino say, or Mr. Guarino, and what did you 
say? 

By tha way, any of thasa quaations that you wish 
to objaot to, plaasa do. I gatliar 

MR. MoALBVY: Yas, youT Honor * 

THE COURT: I am asking tham to saa if and whan 
an attornay-cliant ralationship arosa, without «d:ich thara 
is no privilaga. 

MR. MeALEVY: Judga, do I imdaratand that 
you ara saying that a sum must ba ratainad bafora an attomay 
cliant privilaga can ariaa? 

THE COURT: I am indaad saying that. 

MR. McALEVY: I bag to diff|jr with th# Court. 

iff 

X don't think tha aetual rataining anything to do 
with tha privilaga. I would IIM to argua that point. 

SOUTHERN DISTRICT COURT RERORTERS, U.S. COURTHOUSE 
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THE tiOtJRt: Go ahoad and argna il:. 

MR. MeAXJSVY: Judgp, for Inatanca, if Z havo 
n^nmaantad a eliant for yaara and that cliant ia In troubla 
and Z find ont about it, Z hava tha undaratanding that 
Z will rapraaant thia nan if Z'm tha only nan that avar 
rapraaantad thia mah in his prior Involvamant with tha law. 
.1 dim't think tha actual saying that I'm charging you 
$500 for that would hava anything to do with raspect to 
tha attornay-cliant privilage if it craias bafora that 
partioular convaraation . For instanca, if a man calls 
na lip today and said, "Z'va just raurdarad my wifa and Z'm 
allowad to raaka thia ona phona call, down at Mast Straat,” 
and ha hangs up, Z go down to Naat Straat, do you maan 
to say any court or prosacutor would ask ma quastions 
with raspact to any admissions that man had mada on tha 
phona, avm though Z had not baan formally ratainad? 

THE COURT: Z undarstand your argumaht. 

Had you baan Guarino's lawyar on a ratainar 
ralationship bafora Ootobar 14th? 

THE WITNESS: I don't undarstand that. Judge. 

THE COURT: Wall, wara you his lawyar bafora 
4:30 a.m. on any continuing basis? 

THE WITNESS: Z roprosantad Guarino in a prior 
stata court procaading. 

I • 
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THB COURT: 1lh«n? 

THE WITNESS: In Fttbruaxy of 1972. I zroprMOntod 
hin in a prior atat* court: prooooding to that. I ballavc 
it was in Juno or July in Bronx Counl^, a grand jury 
auittor. 

MR. McAZiEVyt May wa have a voir dira on this 
laattar, Judga, rathar than this haltar-skaltar quastloning 
baoausa I'va — 

THE COURT: Tha reason it's haltar-skaltar is 
I'm doing it and I don't ganarally do it. 

MR. McALBVY: I don't maan it that way. 

THB COURT: Just Bit down. If you have objections 
to any particular quaatibnsr make them. 

MR. McALEVY: I do. I have bean infonnad by 
my client of a conversation that ha had with his wife prior 
to tha phone call with Mr. Guarino in tha prasanca of 
narcotics agents fclavant to obtaining Mr. Semtangalo as 
his lawyer. 

THB COURT: I don't care <diat you have just bean 
told by your client. I'm asking Mr. Santangalo vdiat ha 
knew and what his situation was. Ha is tha one on tha 
stand. You can bring that out in any pertinent way at any 
pertinent time . 

But, at the sMxaant, this attorney is on tha stand 
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and tha quastlon is whathar cartain quastlons put. to him 
ara tha subjact of tfia attornay<-cllaut privilaga. 

Now, wa must nova a stap at a tlnta. Z want to 
know what ha knows about tha foundation for this privilaga. 
If, a/^tar wa hava axhaustad his knowladga, you want to 
put your pliant on tha stand to astablish a fuarthar 
foundation, lUl haar it. 

MR. McALEVYt That's i^y 1 would lika a voir 
dira now with raspaot to Mr, Santangalo with — 1 would 
lika to hava tha opportunity bafora tha Court or tha 
Govammant asks him quastions to sat a foundation wltir 
raspaot to this attorHay-cliant privilaga. 

THE COURTS You want to ask Mr. Santangalo 

quastions? 

HR. HcAIiBVY: Yas. 

THE COURT: All right. 

VOIR DIRE EXAMINATION 
BY MR. MoALEVY: 

Q Mr. Santangalo, isn't it a fact that you rapra-’ 
santad Hr. Guarino baok in Fabruary of 1972 with raspaot 
to an arrast nada by Dataotiva Gaorga Eaton of tha Naw 
York Cil^ Folica Dapartnant? 

A That is oorract, yas. 

0 And that was sons thraa — Z*bi sorry, that was 

SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
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February of ^Aiat yoar? 

A Fobruasy 1972 . 

Q *72. And you woro rotainad in that aattor? 

A YOS. 

. Q And on April 14th you roooivod a phono call from 
Mr. Loo Guarino's wlfo. la that corroct? 

A That is corroct. ■ 

Q Now, with rospoct to that convoraation , did sho 
toll you what instructions Mr. Guarino had, if any, for 
you ooncoming your roprosontation of him as a roault of 
an arroat that noming? 

A YOS. 

Q Did Sho also toll you that convorsation was 
Miado in tho prosonoo of agonts from tho BNDD that woro 
at his houso? 

A Not that X can rooall. 

Q Do you know whothor Mr. Guarino was prosont and 
ablo to talk to you whon Mrs. Guarino informod you or 
talkod to you with vospoct to your roprosontation of Loo 
Gudrino that SKirning? 

A No, ho wa* not prosont. 

Q Did sho ioll you whoro ho was? 

A No, sho couldn't toll no whoro ho was. 

Q DO you knM from your own khowlodgo whothor ho 
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wM in th« houan at that tiaa? 

A Sha wasn't in tha housa whan sha oallad ma. 

Q Did sha tall you whara sha was calling frost? 

A Calling ftbm an outsida talaphona. 

Q Did sha tail you whathar Lao was still in tha 
housa at that ti»a? 

• A No . Sha told Bia that tha paopla that cama In 
to arrast him had takan hin away . 

Q Tall us astaotly what Mrs. Guarino said with raspaot 
to Lao's raquast as to your baing his attornay at that 
tiBMk.. 

A Wall, aha prafacad tha antira quastion with 
"Lao told na to dall you.” 

Q You had taprasantad Mr. Guarino prior to that, 
as wa know. 

A On many occasions. 

Q Now, %rith raspaot to that convaraation with 
Mrs, Guarino, did you at that tlaa foal — strika that. 

During your diraot axanination by iw. Paffar, 
didn't you say you want down to 57th Straat to apaak with 
Mr. Guarino and Mr. Capra? 

A That is oorraot. 


0 Why did you want to spaak to Mr. Guarino at that 


tina? 
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A Wall, I had navar had an opporhunihy to spaak 
with him, nunbar ona. I had navar had an opportunity to 
tall him %diat a lawyar noraially tails a oliant who's baan 
arrastad. I had navar had an opportxmlty to laarn what 
it was all about or to raassura him that I would ba prasont 
whan ha was arraignad, and all of tha things that an 
attomay would do to raassura a eliant prior to his 
arraignmant and during tha couroa of his datantion that 
sonathing is baing dona to halp him. 

Q In othar words, with raspact to Mr. Guarino it 
was your intantiou whan you arrivad at 57th Straat to 
advisa Mr. Guarino of his constitutional rights? 

THE COURT; I think you ara going beyond tha 

voir dire. 

MR, SLOTNXCKt I would object formally on tha 
record, and may I further object to tha entire line of 
questioning at this point as baing irrelevant. 

Again, I niay ba repetitive, and I apologise 
to tha Court, for it, there can ba no questioning at 6:02 
or 6 1 05 whether attomay Santangalo spoke to either 
Mrs, Capra or tha defendant Capra himself, the privilege 
than attached as ha became his attorney. 

THE COURT; It may look that simple to you, 

Mr. Slotnick, but it doesn't look that simple to Mr. Feffar 
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nor doos it to mm, 

Mr, Sauntangolo, though ho is n nsmbsr of our 
bsr and fanlllar to mm and rsspootod by mm, is now a witnass 
in this procasding and thara is , as bs^twaan hin and 
Sargaant Gillaspia, a sharp quastion of cradibility, and 
X oan*t, much as: staoh as mv profassional prajudicas might 
cause itr prima facia favor a lawyer over a policeman, 
or vice versa. So, geastions that may affect Mr, Santangelo ' 1 1 

I 

credibility as a witnass ara of prima importance now. 

He receives a call at 4:30 a.m. from Mr. Guarlno. 

X’m perfectly happy — 

MR. SIiOTMXCK: Mrs. Quarino. 

THE COURT: Yes. 

I'm perfectly happy to have a retainer relation- 
ship at that point and to give a spaeidus construction to 
the lawyer-client privilege. But the Government is 
interested now, and Mr* Santangelo and you both know this, 
in knowing why when you get a call at .4:30 a.m. from 
elient Guarino about an arrest in a vmxy serious federal 
offense, he quiokly dresses and goes to the home of 

Client "X" or "Y" or 

* / * 

Now, it is true, if Hr. Guarino said that "l was 
in this narcotics deal with Mr. Capra, and so, and he 
too wants you as his lawyer," or Mr. Santangelo was his 

I 

I ' 
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la%«yttr , or a lot; of things, all of thair might bs prlvilsgsd. 
But it*s a qusstion as to what Mr. Santangalo'a ralatihnship 
may havs bean to thoao paopls and it may ba a quastion 
that affacta his cradibility. 

That is what wa ara trying to gat at, as I 
undarstand it. 

MR. SLCTNICX: So, whan tha Court laft off, I 
think ve wars going through tha lina of raprasantation 
that Mr.Santangalo had had with Mr. Guarino — 

THE COURT: Vfs ara about through with this. 

Mr. McAlavy has astabiishad that thara is a lawyar->cliant 
privilaga touching Mr. Santangalo's relationship to Mr. 
Guarino. But thara still may ba a pai^ssibla way, 
without tranching on tha privilaga, to laam »diy Mr. 
Santangalo, getting a call from Guarino, instantly leaps 
into his oar and goes to Capra. 

Now, tha reasons for that may ba privileged or 
they nay not. Sp \m have to move with circumsps^^tion, 
but z think it can ha explored with circumspection. 

You may ait down, Mr. McAlavy. 

Mr. Faffar, saa how oirouaspaot you can ba. 
CONTZMUED CROSS'^BXAHZMATZON 
BY MR. FEFPER: 

Q Nhy did you go to tha Capra household on tha 
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aornlag of tho 14th7 

A To ••• Capra. 

Q For whati rMiaon? 

MR. SLOinriCK: Your Honor, I objfct at this 
point. Na ara again antaring tha vain of privilagad 
araa. Tha firat oeamant l would naka is I think your 
Honor daals tha tarm "ratainar" aa a work of art. 

Ratainar ia not and aetually what wa irauld call a writtan 
or oral ratainar. As X undar stand it, tha authoritiaa 
indicata that an attnmay-oliant privilaga angagas 
whan an individual poaaibly solicits advica, avan though 
it say — 

THE COURTS I think X danQnstratad to you Mr. 
MoAlavy.'s lactura ta and axprassion of uxidarstanding 2 - 
of itv that ratainar doasn’t hava to ba a taehnical occasion. 
But it isn't so long that X was a lawyar to maka it 
iaposaibla for aa to raiMBibar that if X got a call from 
Cliaat "X** that ha had a problan, civil or criadnal, X 
didn't gat into av oar and rush off to Cliant "Y,” 
unlaaa scmathing happanad to nidca ata do that. 

How, "X" might hava told ma soma privilagad 
thing, so nobody oen find out than why X want to "Y." 

If aoaabody finds it a natarial guaotion, X an running off 
to "Y,” «d&at ralatioai^p X hava to "Y" that might affaot 
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2 

■y or«dibili'fcy as a wltoisaa/ it 'a a quaatioh worthy of 


3 

•xploration if wa can do it without violating thn 


4 

privilaga. 


5 

Procaad. 


6 

Q Again f Mr. Santangalo, for what purpoaa did you 


S’ 7 

to to tba Capra houaahold on tha morning of tha 14th7 


8 

A To talk to Capra. 


9 

Q At tha tina whan you got into your vahicla and 


10 

you want to tha Capra houaahold ^ wara you rapraaanting 


11 

John Capra? 


12 

A Yas . 


13 

Q At that tiM? 


14 

THE WITNESS! Your Honor, if 1 ay, I think if 


16 

I tastify to tha raaaen bahiitd ay going to tha Capra rasidanci 


16 

that wou3.d ralata to tha Baana Guarino convaraation. 


17 

THE COORTt That would ralata to tha Guarino 


18 

oonvaraation? 


19 

THE WITNESS! Enaa Guarino, yas. 

• 

20 

THE COURT! iiat aM try this guastion. I don't 


21 

know if it's pamissibla. 


22 

Was thara anything in tha convaraation with Mrs. ’ 


23 

Guarino that night hava boma in any way on any posslbla 

• 

24 

iuvolvanant with Mr. Capra? 


25 

THE WITNESS: Yas. t 


• 
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THB croURTt X think you nro going to havo^to gat 
off it. Nr. Faffar. 

MR. FIRFBRt I want to try anothar rout# to 

gat to it. 

Q Mr. Santangaio, you taatifiad that at tha tiaa 
you got into your vahicla to go to tha Capra houaahold, 
that at that tina Mr. Capra had ratainad you«, ia that 
oorract? 

MR. SLOINXCK: Objaotion, youT Honor. 

A I didn't say that. 

MR. SLOTNICXt That's a lagal conoluaion and 
that's aaaxjunlng a stata of facts not in avidanoa. 

THE COURT: It's a lagal conclusion that is of 
sons inportanoa. 

Mow, look, if Dafandant "X" calls laa as a lawyar 
and says, just hypothatically it's an intarasting 
problam and I don't hava a conclusion — "I'n in trouble 
and X think 'Y* and aura in trouble with aa," X as 
a lawyar wouldn't run off to •'Y'* or "Z" baoausa I lolght 
ba accused of barratry i or whatever those words are, 
about soliciting business. So, they're in trouble and they 
hava to gat a lawy«r. i 

So, Mr. Faffsor is asking, "All right, you rapra- 
sant Guarino and you go running off to Capra bauausa you 
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lMrn«d that nayba ha naada a laayar. Ara you hia lawyar?’ 
isn't tiiat a paraisslbla quastlon? 

MR. SLOTNZCK: "Ara you his lavyar" is a par- 
adsaibia quastion. 

THE COURT: That'S «ihat ho is asking. "Did you 
xaprasant Capra at that tina?” 

A Could you rapaat tha quastion or hava it raad 

back? 

Q Did you rapraaaht John Capra at the tiiaa 
you got into your vahiola on tha morning of tha 14th7 
A I would say "yas" to that* 

0 You don't know for sura? 

A Mo. I would say "yas." I answered "yas.^' 

Q Did Hr. Capra spaak to you prior to that tima 

and retain you? 


Did Mrs* Capra ratain you? 


Q Did MTS. Guarino ratain you for John Capra? 

NR. McALBVYi Ob j action, your Honor. 

THE COURTi On what ground? 

MR. MoAIiEVy: Ws are talking about a privilsgad 
eonvaifsation ha had with Mrs. Guarino and I don't think 
tha datails — X think tbay ara absolutely privileged. 
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WhAtflVttr Mrs. Guarino r»lay«di to him, what was spoksn to 
him Iqr hor husband, is cartainly privilogad at this point. 

THE COURT: Ovsrruilod. 

MR. SIliOTMXCK: I would say that I havs a 
conpoting privilogo with Mr. Guarino bocauss, as I remsrabor 
tho cassB, th« original rotalnsr is not privilsgad. 

Howavar, tho ratainar by a ratainaa, in which there 
are classic oaMS on, are privileged. 

THE COURT? The only pending question is did 
Mrs. Gtarino retain him for Capra at that time? What is 
your objection to that? 

MR. SLOTNXCK: That is a privileged coimunication 
as to the defendant Capra. 

THE COURT: Why? 

MR. SIiOTNXCK: Beoauaa the defendant Guarino 
■ay have had inetruoticMiafrom the defendant Capra, "if 
you ure arrested, tell your wife," at cetera, in a round- 
about way. I feel we are treading on a privileged area. 

THE CGURT: We are treading in the area of a 

privilege. 

Ob jectioa overruled . 

You nay answer that. 

THE WITNESS: X have great difficulty with that 
question. Judge. X think it's privileged and certainly as 

4 

* . ■ ' ■ \ 
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to (Marino. 

THE COUBT: Am to idkothor Mrs. Guarino rstainod 
you for Mr. CspraT 

THE MXTMESSs TSS. 

THE COniTt Moll, 1 don't think it's inportant 
onough for mo to skotsi too oloao to tho lino. 

I'll sustain tho objoction. Chango tho ruling. 

Q Will you toll tho Court how and whon you woro 
rotainod to roprosont John Capra? 

MR. SLQTMICK: Your Honor, that was my original 
objoction, whidh your Honor sustainod, unloss I mishoard 
tho quostion. 

THE COURTS Ho said originally rotainod, "how 
and whon woro you Originally rotainod?" 

If yOtt aro going to claim any attornoyrcliont 
privilogo as to Capra, than tho original rotainor is not 
privilogo, is it? 

HR. SLOTMZCXt It night bo, your Honoir. I don't 
kstow tho circunstanoos surrounding it, but it might bo. 

As I havo indioatsd to your Honor, and this is puroly a 

hypothotical, tho acsMi of tho original rotainor hos boon 

\ 

oonsidorod by Mignoro as not boing privilogod — 

MR. FEFFBR: That's why I askod, your Honor. y 
MR. SXiOmiCKt — tho infoxsiation loading to ^ 

SOUTHEkN DISTRICT CO^tRT RERORTERS, U.S. COURTHOUSE 
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s«ooiid qli«nt given by th« original rotaiaocr has boon 
bald by tho authoritios, and Z tiotild ba vary happy to 
peasant your Honor with tha casas on it. I think thay ara 
in MbConnick, as bailor privilagad cosaittnioation . So tha 
firiM; contact is not. 

THE COURTi. . Ha is asking hin about tha first 

contact. 

HR. SLOTNZCXs Tha first contact ha avar had 
with Capra? 

THE COURTi Yas. 

MR. SIxmiZCKi I don't object to that. I'm sorry, 
your Honor. 

THE COURT: Isn't that what you asked? 

MR. FEEFER: I said, "How and whan ware you 

ratainad? " 

MR. SliOTNZCH: That's not tha question. 

MR. PEFPER: Originally. 

HR. SLOTHZCIEt MO objection if it's the first 
oqota c t ha avar had with Capra in a criminal procaading. 

A In a Criminal proceeding? 

Q Any psooaading. 

A I baliaua it was 1971 or 1970 in tha Bronx, 

Bronx Suprama Court. 

0 In conjunction with what? 

tOUTMEIIN OIITRICT COURT RKm}RTeM> U.S. COURTHOUSE 
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A The original oharga CNintarad around a construction 
oonpany and chaoka %diloh wara iasuad to — alXagadly 
iaaaad to paopla who wkm working. Thara wara avantually 
plaaa of guilty to niadamaanor in tha casa. 

Q Was that tha only tlina in tha past you raprasahtad 
John Capra? 

A Criminally? 

I * 

Q Anywhara. 

A Mo. 

Q Criminal? 

A Criminal, yaa. 

Q wara you on ratainar at tha tima you want to his 

houaa? 

A What do you naan by "on ratainar," Mr. Faffar? 

Q As you undarstand tha word. 

A I undarstand tha word "ratainar" to ba a 

j 

corporata ratainar giving ma $10 « 000 a waak to raprasant 
than. 

THE COURT I Don't tall us your fantasias. 

Q Mr. Santangalo, did you hava an urnaaratanding 

with John Capra prior to tha 14th of April, 1973? 

MR. SLOTNICK: Objaction, yovu: Honor. 

THE COURT t Z think wa had battar mvm on. * 

I think thara is ani&ugh of this and I'm not sura what I 
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1 

2 

li£ that 6t00 a.M. visit but lat's nova on to somathing 

> 

s 

. 3 

alsa. 

’ 

4 

Q Whan you got to tha Capra housahold, %dio was 


5 

prastnt? 

1 

1 

6 

A Sargaant Gillaspia, Mrs. Capra, tha Capra 

1 

7 

childran wara upstairs in thair badrooois with, othar girls 


8 

who wara — S undarstand thay had a blanket party or whatayar 

j 

1 

9 

it is. 

! 

10 

Q How did you know that tha girls wara upstairs? 

i 

11 

A I saw than upstairs whan I want upstairs. 

! 

12 

0 Who alsa did you saa upstairs? 

1 

13 

A I don't know whathar there wara two or three 


14 

gixls with tha Capra daughters. 

) 

t 

1 

15 

Q Besides tha girls and tha children. 

1 

1 

16 

A I saw Capx'a. 

1 

1 

f 

{ 

17 

Q Mow, at that; point in tine, isn't it a fact 

I 

J 

18 

that tha police offioars and agents downstairs wara 


19 

under tha ioqprasaion that John Capra was not in tha house- 


20 

hold, if you know? 


21 

MR, SLOTMXCX: I Object to that, your Honor. 

i ■ 

22 

THE COURT: Sustained. 

1 

i 

1 

J 


Q How did you know John Capra was upstairs? 

i 

i 1 

24 

MR. SLOTHXCK: X object, youT Honor. That's a 


25 

privileged oomnunioatlon. 

1 

,1 
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MR. FEFFBR: Z didn't ask for a convoraatlon . 

MR. SLOTMICX: I baliovs his tastinony was 
"aftar a convarsatlon with Mrs. Capra I than procaadad 
upstairs." I think wa should laava it at that, your Honor, 
most raspactfully. 

THE COURT: As tha thing stands, I infer that 
Mrs. Capra said that Hr. Capra is upstairs. 

Q Did Mrs. Capra say this to you alone? 

MR. SLOTNICK: Objection, your Honor. That is 
a privilagad coamunicatlon. 

THE COURT: Let’s go on. 

Q You have nada rafaranoa to rotating and talking 
with John Capra, is that correct? 

A X bad a conversation with him, yas. 

Q Upstairs at that point in time? 

A Yas. 

0 And you also made a rafaranca on the voir dire 
to tha normal conversation that a lawyer has with a 
oliaat in an arrest situati.on; is that correct? 

A miat is correct. 

0 Any client. 

A That is correct. 

Q Can you tall 4dia Co\urt what tha normal practice 
is that you have in an arrest situation with respect to 

SOUTHERN DISTRICT CoUrT REPORTERS, U.S. COURTHOUSE 
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idmt you toll a clionl:? Any cliont. 

MR. SLOTNXCX: Hay I indioato I boXiavo tho 
toattnony vaa ho had aomo aoraal oonvoraation with tho 
polloo offlcor? I don't rocolloct him saying with a oliont. 
Now; if what ho has with any cliont rof loots t^n what 
ho Spocifically said to Mr. Capra, I think I havo a prlvilogi 
objootion at this point and I mako it. 

MR. FEFFER: X am asking him vory simply to 
oxpl&in an answor that was olioitod by McAlovy with 
rosj^toot Iso his normal practico. 

THE COURT: I know what you aro asking. 

First, what is tho rolovancy? 

MR. FEFFBRi It'S vory simplo. If John Capra 
was informod by his own attornoy not to spoak with polico 
of floors, not to answor quostions, thon it almost bocomos 
irrolovant whtthor tho polico officors.in fact gavo 
Miranda rights or warnings. That man had from his own 


attorhi^ — 


THE COURT: No. 


Objootion sustainod. 


MR. StOTNXCX: Thank you, your Honor. 

•>' . 

0 Did yo& havo a oonvOraation with John Capra 

I 

upstairs at that tiisot 
A Yos, X did. 
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Q And how Imig did this convorcstion last? 

h No longar than two minutaa. 

Q Was anyona alsa prasant during that convarsation? 

A No. 

Q Nhara did tha convaraatlon taka placa? 

A In badroom. 

Q And than what did you do aftar that convarsation? 

A I proeaadad to go downstairs and told Sargaant 
Gillaspia that ha'd ba down in tan adnutas. 

0 You said haM ba down in tan mlnutas? 

A Yas, sir,/ ha'd ba down in tan minutas. 

Q In othar %mrds« you indicatad to Sargaant 
Gillaspia that Mr. Capra was upstairs. Is that yo^ 
tasitaony? 

MR. SLOTNICX: Ra's baan askad tha quastion and 
ha's answarad it. 

THE COURT! Ovarrulad. 

A I don't thinK I said, "Capra is upstairs." i 
said, "Ha will ba down in tan ninutas." Gillaspia saw ma 
go upstairs and whan 1 oana down, I said, "Ha'll ba down 
in tan minutas." 

0 Did you tall Sargaant Gillaspia you wara going 
to spaak to John Capra idian you want upstairs? 

MR. SLOTHZCK: I objaot. 

SOUTHERN district COURT REPORTERS. U.S. COURTHOUSE 
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A No 

MR. SM}TlliCK3 Objeotlon. 

THE COURT: This bocoMiB ratiior iaportanl: to me 
and if you keap junping up and down and objactlng and 
postponing and dalaylng on what you kncvW and I know is 
sort of the heart of this credibility issue, it's going to 
affect Ate in soate way. 

Overruled . 

Please read the question. 

(Record xread.) 

A I don't think I did in so nany words. 

Q The answer is "yes" or "no." 

A The answer is "no." 

Q And you are absolutely positive when you cane 
downstairs that you said to Gillespie and otdter people 
that he would l>e downstairs in ten siinutes . Is that your 
testixaony? 

A Yes. I just looked at hla and said, "He'll be 
down in ten minutes." I might have said something else 
because they asked me a few questions. 1 said that. 

Q What happened after you came downstairs? 

A I went into the kitchen and I told him what X 
said I told him. 

Then, a minute or two later, he said, "X've got 
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to go iipstalrs now." "Can't wait/' ho said. 

I said, "(M> ahoad." I followod him upotalra. 

That was it. 

9 Did you mako any offort to aak tho ofeicors 
and agonts to Xoavo tho housohold? 

A Yos. Whon I initially camo, as I said, I asked 
hin whothor ho had a warrant to arrost Capra. Ho said, 
"No." 

I said, "Do you havo a aoarch warrant?" 

He said ho did not. 

At that point, I said, "Don't you think you ought 
to loavo? You don't havo a right to bo horo." 

I'm just ropoating s^ toatiaony now. I said ho 
indioatod to no ho would call tho Now Sochollo polico 
dopartnont and bring two or throo squad cars down and 
turn tho rod lights on with tho bullhorn and stuff liko 
that. 

Mrs. Capra was vory upsot. I said, "Okay, you 
don't havo to do that. Stay." 

Q You acquioscod to thoir rosiainlng in tho houso- 
hold; is that your tootimony? 

A Yos. 

Q Who told you that they didn’t havo an arrost 
wurrant with tjpjtst? 
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A I only Bpokn to S^rgoant Glllaspi*. 

Q What did ha aay to you? 

A Ha said, "I don't hava it with vm but I could 
gat it from haadguartars . " 

Q Prom haadquartars? 

A Pas, 

Q Hot from his ear? 

A No, Hot from his car. Ha said from haadquartars. 
Bacausa I assuM if ha had it in his car ha'd go gat It. 

HR. SLOTNXCK: Z'n not raising tha issua as to 
vdiathar ha had it with him or not. 

THE COURT: Nr. Santangolo faisad it with tha 
offioar. I think it*a irralavant, too, and I hava sarious 
quastion about why ha told tha officar, with an outstanding 
indictnant, which Z hava always thought was ampla probabla 
oauaa for an araraat, that ha couldn't arrast tha man. 

MR, BLOmCK: Z don't think that's what ha said. 
THE COURT: Ha said that "you'ra not supposad 
to bo hara.* That's what ha said ha said. Ha told 
Gillaspia that "if you don't hava a warrant, you'ra not 
suppboad to ba hara." 

Mr. Gillaspia said ha would gat tha bullhorns. 
Than Mr. Santangalq said thay can stay. 

0 What happanad aftar this? 
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A A£t«r what? 

Q Wall, you «ra downstairs now and you said that 
tiia pollen offlcar couldn't wait, ha want up tha stops. 
What did you do? 

A I want upstairs with him. 

Q And what took plaoa? 

A As wo wara walking up tha stops, X know ha would 
saa Capra, so I tumad to him and I said, "No quastlons. 
You promlsa sa you will ask hlsi no quastlons and nothing 
at all." 

Ha said, "Okay, Counsaior." 

Tha othar two gantloaMm followad us up. 

Q This pollea offlcar, raallslng John Capra was 
upstairs , walkad up tha stops , la that your tastlmony? 

A Of coursa, ha walkad up tha stops. Ha didn't 
run up. 

Q Did ha hava hla gun drawn? 

A No, sir. 

Q Ha didn't? 

A No, sir. 


Q How long had that polloa offlcar boon in tha 
housahold whan you got thara. If you know? 

A 1 don't know of ny own knowladga. 

0 Did ha tall you whan you arrlvad at tha housahold 
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quuisiilonB . ** 

am mmid, *0k«y." 

a 

That's it. 

Q Whsjca did this comrarsation taka placa? 

A whila aa vara going up tha staps. 

Q On tha staps? 

A Yaa. It's a vary wida stairway. Wa wars going 
up tha staps togathar. I didn't want hia up thara alona 
>^ith Capra and I walJcad up with him. Tha two othar agents 
followed . 

Q What took plaoa «daan you raaohod Capra? 

A Nothing. X walkad in first* Ha was at a vanity 
or «diatavar combing his hair at tha tins, or ha was insida 
tha bathroom shaving; I forgat. 

Q Nhat was ha doing, shaving or casdbing his hair? 
A I forgat. 

MR. SLOraiCK: I objaot to Idia quastion. i 
think it's pat-^. 

TH8 COURT t ovarrulad. 

A I'va forgottan. ‘ Sithar shaving or eond>ing his 
hair bacausa thigi' allowad him to finish whatav^ ha was 
doing and at ona point in tima my racollaction is vary 

olaar, ha was in tha badrooa combing his hair. Gillaspia 

. , 1 

was standing thara. Tha othar two agants wara standing 
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thfura. Ho guns wm drawn. Thay had a alight axchanga, 
John, wa*ra bora to. arrant you." Ha tuznad 
aroaod and said, "ok^." 

Q Wan thia la tha bathroom or tha badroon? 

A In tha badroon bacauoa ha avantually oane out 
to Idia badroon to ecwb hia hair. 

Q I’m taUcing about whan you firat aaw him. 

A That I'm not aura of, Mr. Faffar. I'n not aura 
whathar ha yaa in tha bathroon tdian wa oama up thara, 
ahaving with hia alaotrie rasor or whah I cama in he waa 
in tha badroon conbing hia hair. % full racollaction 
ia tha Ifeit point in tina with hin conbing hia hair and 
Gillaapia atanding in tha badroon at tha doorway, mayba 
to or thraa faat inaida tha doorway. 

0 Whan you raaohad tha top of tha stapa walking 
with tha offioor, idiara did you go? 

A X want right into tha badroon. 

Q Waa Nr. Capra in tiia badroon? 

A At that point I think ha waa shaving in tha 
bathroon or I aaw hin at tha buraau. I forgat. 

Q It ia your tMtinony ha waa aithar in tha bathroon 
ahaving or ooning hia hair in front of tha nirror in 
tha badroonr ia that oorraot? 

A laa. It didn't aaan inportant to ma at tha time 
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■>1 


2 

Whara ha was atumdlng ao thara la no plotura In my mind. 


3 

Q Didn't Offloar Gillaapla go into tha bathroom? 


4 

A No, ha naaar got into tha bathroom. 


5 

Q Did ha go to tha door of tha bathroom? 


6 

A No, ha didn't. Ha waa vary qulat, vary 


7 

raapaetf ul . 


8 

Q Did ha opan tha door to go in tha bathroom? 


9 

A No, ha navar did. 


10 

Q Whara ia tiia bathroom in ralation to tha badroom?. 


11 

A Tha badroom ia about from whara I'm aitting to 


12 

that wall. Tha laagth, l think, ia tha langth of this 


13 

room. 


14 

0 That ia tha langth of tha badroom? 


15 

A A littla loagar, mayba. Tha door ia at ona and 


16 

and tha badroom in all tha way at tha othar and. So ha'd 


17 

hava to walk about thirty faat to gat to tha bathroom. 


18 

Ba navar did that. 


19 

Q You ara saying that tha bathroom was approximataly 


20 

thirty faat from tha badroom; is that your tastisnny? 


21 

A I said tha bathroom is about thirty faat from 


22 

tha door. 


23 

THE COUR^t You didn't lay a foundation. Tha 

• 

24 

bathroom. I'm baginning to laarn, adjoins tha badroom; is 


25 

that right? 

. '1 



^ . * • I 
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THE IfZTNISS: Y«8. 


Q What: took placo in althar tho bathrcMoi or tha 
hmOrooa. or wharavar you may hava baan? 

A Wall, I walkad into tha room, i ramanbar I 
walkad into too room first:; toat: I“». sura of. 

Q Which rooai? 

A. Tha badroom. At that point I don't racall whathar 
Capra was in tha bathroom or outsida. I'm sorry. I can't 
racall that. But at no point did Sargaant Gillaspia antar 
tha bathroom. 

Q I'm not asking you that. I'm asking you what 
happonad in tha rocMa tAimn you got thara. 

A (Ai , Wall , Capra knaw ha was going to ba 

arrastad — 

Q I didn't ask you what Capra knaw. I'm asking 
what you did. 

MR. SLOTNICK: I ask coUnaal not to shout at 
tha witnass. 

THE CdURT: Wall, lawyars somatimas maka tough 
witnassas and I must say ha is not answaring tha quastion. 

Plaasa raad tha quastion. 

And, Wr. Santangalo, plaasa answar it. 

, MR. PEFIlSR: Vary simply. 

THE dOURT: I want to hava tha quastion raad 
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Saatangalo-oroas 


and I want it anawarad, 
(Racord xaad.) 


THB COtUBT: Nhat happanad ^an you antarad tha 


rooai? 


A Glllaapia waUcad In. I walkad In tha room. I 
auat hava baan about £lv^ faat from Capra and Glllaapia 
walkad in and aaid« "Wa ara placing you undar arraat, 
John." Eithat "John" or "Capra," I don’t know which. 

Capra didn't avan tun|. Ha juat stood thara 
combing hia bai^ . Hhan ha finiahad ha put tha cowh down. 
Thay walkad out of tha room and downataira. Capra askad 
Glllaapia whathar or not ha ooilld gat aona oranga juica. 

I don't think Glllaapia anawarad. 

want and got it. Glllaapia waited in tha 
kitolMHi with it and than ha aaid, "Okay, lat'a go." 
nian ha walkad to tha door, which waa twenty faat from 
tha kitohan. At that point ha cuffad him. 


corraot? 


You walkad into tha badrogm fijrst; ia that 


Yas, I walkad in firat. 


Q Capra waa atanding thara oanbing hia hair. 

A Combing hia hair. 

To go back again and rapaat, ha may hava baan in 
tha bathrocm ahavlng and cama right out whan wa walkad in. 
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■ 

2 

Q Aftttr yott got downstairs and aftar Mr. Capra 


3 

liad tlio orango what did tho offieors do with John 

V * \ 


4' 

Cajpra? 


5 

A Ha said, "Okay, lat's go." 

• 

. 6 

I rsii«nbar I was hawing oranga. juics; that's 


7 

why I didn't go to tha door with hia. Whan thay got to 


8 

tha door thay ouffad hia thara. Thay opanad tha door. 


9 

anothar agant cams from tha outsida, stood on both sldas 


10 

of Capra and thay wallcad out. 


11 

Q You trara drinking oranga juica at that tlma? 


12 

A Yas, I was. I was drinking it in tha kitchan. 


13 

Q Did you raraain in tha kitchan drinking oranga 


14 

juica, yas or no? 


15 

A Yas, for — 


16 

Q That's tha only question I askad, Mr. Santangalo. 


17 

Mr. Capra loft and you couldn't saa him at 


18 

that point, is that oorract? 


19 

A Tha door was opan. X saw thorn outsida. Tha 


20 

door doesn't have a swinging hinge so whan you open it it 

i 

31 

stays open. 

i 

1 

22 

Q From the kitchen «d\ara you were drinking your 

; 

23 

oranga juica, you oould saa Mr. Capra leaving?' 

1 i 

i 

1 

24 

A Yes. 

t 

25 

Q And ha left? 

i 

i 

■ 

f 

^ _J_ 

souTHciiN piyrniicT couht u.», crukrNQuse 

1 
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A Th«y walked out onto — 

a 

Q Do yoO knot# whoro ho wont? 

A Of eottroor X know whoro ho wont. 

Q Wioro did thoy go? 

A Wolkod oot onto tho porch. 

Q Thon idiot? 

A At that point I sow flashing bulbo. Than ho 
walkod off tho poroh, walkod to tho car, got in tho car 
and loft. 

Q Now, whon ho got to tho oar, whoro woro you? 

A I was halfway botwoon tho porch and tho car. As 
a nattor of fact, thoro is a nowspapor clipping from tho 
Nows which shows iso - thoro . 

Q What is tho distanco from whoro you woro standing 
to tho car, approxiauitoly? 

» 

A Twonty-fivo foot. 

Q Twonty-fivo foot? 

A Twonty foot, twonty-fivo fssti l Said Imlfway. 
It's fifty f oot ’frcsB tho porch tc tho oar and I walkod 
half tho distanco on tho walk. 

9 Has it dark? 

A No, it was light. 

Q It was light? 

I 

A Yos. 
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Q And could you into tho car from whoro you 


worn standing? 

A Could Z soo into tho cor? 

Q Yos. 

A Not rosily. 

Q Nhoro was Capra vhon you wars twonty-fivo foot 
from tho ear? 

A Nhoro was ho? Ho was docking his hoad, trying 
^ into tho car with tho cuffs. Thoy had troublo 
gating hia into tho oar with tho cuffs on bocauso ho had 
to dock his hoad and balanco hinsolf and stop off a curb 
ati:tiMi Sana tiao. 

0 Nhoro was Gillospio? 

^ I boliovo Gillospio was right bohind him. 

Q You "boliovo"? 

A I boliovo. 

This kind of tostiaony, I can't say that 
Gillospio was diroctly bohind him. Z boliovo ho was. 

O But you can say positivoly that Gillospio didn't 
road him his rightsr is that oorroct? 

A 1 don't oO^ positivoly. Z didn't hoar it dona. 

Q You didn't hoar it? 

A No, sir. 

0 And you didn't soo Iti is that oorroct? - 


'/j , a ■ ■ ■ ' 
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A You, knew « ilr» FOffor, l mmw so many shotguns In 
this osss that X bollpvs shotguns ~~ svsry fci— i looked 
I saw a shotgun. Xf X could say I saw shotguns at that 
tiaOf X don't koo#. X saw guns at that tins. 

Q Did anyone har you from going to the car in 
tidiich Capra was? 

A Nobe^ barkM me, no. 

Q Fran tiiie»fty*f iwe feet away , iirtiere did you go I 

at that point? 

A I took the sidewalk, whicdi is the crosswalk between 
the front walk ind the sidewalk, and went to my car which 
was parked On the siie of the house. 

0 And want hoM? 

A went hone to get dressed. 

0 You went to sleep? 

A X didn't go' to sleep. 

0 Nhat did you do next? 

A Had a*oup ot coffee. 

Q Xn terms of this case. 

A Got dressed and X went downtown. 

Q Nhexe did you go? 

A 57th Street. 

ffhere did you go tdien you got to 57th Street? 
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A Right into th« lobby. 

0 Hhot tiao wiM this? 

A 9? 30, tifonty «ftor 9:00; oonothing llko thab. 

0 Mhat ia in tho lobby of tho building at 57th 
Stroot? Aro tiaoro any storos thoro? 

A I roeall lot ao got tho porspoctivo now. i 
walkod in on tho 58th Stroot oido, so that whon you walk 
into tho building, on tho loft-hand oido, about twonty 


foot# ao you walk in, thoro was a building ooployoo 

in uniform and ho was sitting thoro watching a tolovlsion 

sot. 


0 A building ooployoo? 

A Ho was in a uniform. Ho wasn't a city pollcor- 
offioor. 

f 

Q Did ho hawo a shotgun with him? 

A No, ho didn't. Ho was watching a tolovlsion sot. 
Zt was a monitoring sot. 

THE COURT: lot's plan a rocoss as soon as you 
can broak. is this all right? 

NR. FBPFBR: Pino. 

THE COURT: LOt's tako about ton minutos. 

(Rocooo.) 
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Q Mr,» Sant^aagalo, canj^u tall us the names of the 
people f if you iraaollaot them, who were in the Capra 
household when you arrived? 

A ||o. I never got any names and I never asked 
for any. I just ashed Sgt. Gillespie who the gentlemen 
were, that's all. 

Q Did Hr. Gillespie tell you that one of the 
people present was with the Now York Daily News? 

A NO, sir. 

Q ■ And you had no idea when you were in the 'house 
that anyone was with the Daily Nows; is that correct? 

A No# sir. 

0 And your testimony is when you came out of 

the Capra household that there were approximately how 
many agents and offloers present? 

A I didn't count them.. I say several, several 
meaning four# five# six. There were two carloads of 
people. 

Q And your best recollection is they had shot- 
guns# is that oorrsot? 

A My best recollection is I saw guhS and I 
saw shotguns I saw a lot of weapons outside. 

Q Sp^ in other trords# they were standing out 
on the lawn or the area with shotguns and guns? 
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fiuitangelo~cro8S 

bcx>tha. I think there was one telephone that I 
used. I don't know whether there were- three or four 
booths. It was an open phone. I don’t recall it 
being an enclosed ph<Mie. And right outside of that 
telephone booth thia uniformed gentleman was sitting 

f 

there. He might have been an employee of the building, 

■V 

with a television soreen. 

Going up further to the left there is the — 
there are automobiles* There la a showroom, more or 
less. On the rlghthand side towards the 57th Street 
entrance ;c think there is another showroom. As you come 
up on the righthand side towards the 58th Street entrance 
there are banka of elevators, maybe two or three banks. 

I'm not sure. 

Q Was the showroom open for business «dien you 
arrived? 

A I don't think so. I didn't check that. 

Q la it your testimony there were agents standing 
ardlfaft with shotguns in that lobby? 

A Oh, yes. 

Q When you got there at 9 o'clock? 

A When I g0t^ them at, 9:30. 

Q How about 11 o'clock, when you returned, 
where them agents stftnding with shotgjiits? 
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A ffhen I' got there then Z didn't see that kind 
of activity. 

Q Did you aee any agents with shotguns? 

A No, sir. There were two agents at a long 

table in front of one ofthe banks of elevators which went 
to the 18th or 19th floor. 

Q Now, you indieatCKl that a Mrs, Sperling was 
arraigned Saturday morning, is that correct? 

l 

A Yes, as I discovered subsequent to that date. 

Q Do you know of anybody else who was arraigned 
that morning? 

A Ho, sir, Z don't know of anybody else. 

0 And you have also testified to meting numerous 
reqtussts of agents to see your client, is that correct? 

A Yes. 

Q Now, iir. Santangelo, how loiig have you been 
practicing crisdnal law in New York City? 

A Z've been practicing law for 13 years. 

Q And how eiiny cases have you had in the Southern 
Distrlot of New York? 

A 20, 25, something like that. 

Q Have yDq'luBr'oltewjfce jiho had wpswl e ie ily 

been arraigned on Saturday morning in the Southern 
District of New York? 
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MR. SLOTMICKi X object. I think the 
Covirt can take judioial notice of the fact that happens. 

THE COfJRTi Letme hear what la ooaiing out. 
Nothing prejudicial so far. 

A X don't honestly recall >diSther I've had a 
client arraigned on a .Saturday morning. 

Q But you are aware of the fact that there are 
defendants who are arraigned in this oioxurthouae on a 
Saturday morning; is thht correct? 

A Yea, sir. 

Q You ate aware of the fact that thre is a 
magistrate available on a Saturday morning? 

A Yea, air. 

Q And aren.'t you also aware of the fact there 

’ > , 

is Assistasut tl. S. Attorney in this building on 

1 

Satntday morning? 

A Yes. 

Q Did you make any effort to call that 

assistant u. S. Attorney? 

A I made ati effort to talk to an assistant u. S. 
Attorney at tdie S7th Street building. 

Q You are saying you tried to speak to an 
Assistant U. 8. Attorney at 57th Street? 

A Yes. 
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Q Mr. Santi»0«lo, did you telephone the U. s. 

Attorney's office and Ask to speak to the Assistant U. S. 

I 

Attorney who was. in charge that morning? 

A. At Foley Square? 

Q YqSo 

A No. 

Q Did you come down to the U. S. Attorney's 
office and make auiy attempt to locate the assistant who 
was on duty that morning? 

MR. SIiOTHlCK: I object, your Honor. I 

think that for the pui^pose of this hearing we are getting 
an area where the government is attempting to shift 
the burden that is properly theirs. They are anticipating 
my argument. I object to the question as not being 
germane. 

THB COURT; Overruled. 

A Did I atiliiiipt to call a United States Attorney 
at Foley Square? 

Q Did you CMSie down? 

A Mo# 

Q So you made absplutely no effort, is that 

corrhet* to content Idle U. S. Attorney's office with 

»• 

respect to seeing ytiv client that morning, is that 
correct? t 
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- A That Ib p/bt correct. 

Q What did- you do with respect to conattnicatlng 
with the U. S. Attorney *iB office Saturday morning? 

A 1 called the S7th Street building four times 
and asked to speak to the Assistant United States Attorney 
in charge and was told he wouldn't speak to me, that's it. 

. Q Did you make any effort, Mr. Santangelo 
A Yes. 

Q Let me finish the fiUestion. 

■f • 

THE COURT: didn't call here. He called 

there. may argue later whether a lawyer of his 

t 

experience, if he wanted to speak to a u. S. Attorney 
would call here. 

MR. FBFPBRt Fine, your Honor. No further 

questions . 

HR. SLOTNZCR: May I, your Honor? 

}* 

THE COURT: Yes. 

REDIRECT BXAMIBmXZON 
BY NR. SLOTNIGK: 

MR. SLOTMi^ldX: Nay I have these exhibits 

> 

marked for identifiOation? 

(Defendants' Exhibits E, F, G and H were 
narked for identification) 

MR. SLOTMICTt I would ask the government, your 

IO.UTHKIIM ai»T||^T COUNT NKNONtUS, U.S* COUNTHOUSE 
“■» •‘.Y. coT-fj»9™, 

- r- 
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Exhibits E sad F rsdsiTsd ia 

•FiiiMidi.) 

Q Mr. SsatSBiSlo^ lotac at osSaadsnt's ExI&ibit: e 
sad iadiosts «fhst that ia. 

A That^s a pistura of tho outatida; pon;i.co 
of C^Eac^a*8 rasidanusa, and it’s a piotura of Joha Capra 
in handcuffs » mth his hands bOhind his back, and Sargaant 
Oiilaapia to his ii^t or to his right. And tha othar 
indi^duals^ t*m apt sura who thay ara. 

Q Do you saa yoursalf in that photograph? 

A No, sir. 

MR. SitOTHZCK: May z ask tha Court %o parusa 
tha photograph? 

THE COUM*: Buraly. All right. 

0 Z show you Exhibit F and would you daseriba %dtat 
is hirelad? Dasoriba tha photograjdi in Exhibit F. 

A That looks lika tha tiiaa whora Capra was antaring 
lAa wahiola outsida tdba Capra rasidaaea in cuffs and 
attSi^iag to gat into tha baok door of tha notor vahicla. 

Q That's a photograph of Capra antaring tha vahicla 
with Gillaspia? 

A Qillaspia to his right and anothar agaat, Z assuna. 
to hi3 lift. 

9 Do you saa yoursalf in that photogafitihv 
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w«ll, I SMt, another indlvidtuil btthind the 


individuals I described. I was wearing a blue jacket. 
Whe ther or not that is im, I can't be positive. 

Q How far is he frost the autoasibile? 

A Well, using ey judgment in terms of perspective 
of the pictures and my knowledge of the house and laybut, 
bushes and shrubs, I'd say about twenty feet. 

MR. SLOTNICIC: liTour Honor, I would suggest 
the following: This appears — if there is no objection 
to my making a statament, there being no jury here — this 
appears to be a Crcpped picture. I will endeavor to call 
Mr. Stahl and ask him to present us with the full picture. 
It nay resolve the coBg>lete issue as to td),ere Mr. 
SAntangelo was at the time Mr. Capra was placed in the 
autosttbile. I would ask the Court to . look at this exhibit 
at this time and we hope to replace it with the actual 
exhibit. 

THE COURT: All right. Go ahead. 

MR. sziOTMZCX: With regard to Exhibit G will the 
Gover aewh t stipulate that is a. fair mxtd accurate represen- 
tation of one of Idle events occurring on the morning in 


front of west 57th Street? The morning of April 14th? 

MR. fll^Rt Z can't stipulate to that, your 
Honor. I oan'!^ tell from this picture on date it took 
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2 

plM or anythiog. 


3 

THE comer; A11 right. I dba't ••• hoir tls«y ora 


4 

bo iwyocrad to stipiOilto to what la a fair rapraaantatlon 


8 

of acMthlng t^t, ao far as i kncNv, thay navor aav 


6 

anyhow. 


7 

MR. fBFTBRt X waan't thort ayaalf to paraonally 

. j 

8 

' '‘jliaafro it ' . 

p 

1 

J 

i 

9 

Go ahaad. 

1 

i 

1 . 

10 

Q I ahciw yon ixhlblta G and H for Idantlflcatlon. 


11 

MR. ldiu>t ’ Nay wa hawa tha record corraotad^ 

i- 

i 

12 

your Honor? Ha oalla^ tha witnaaa Mr. Capra. 

t 

1 

t 

13 

MR. GLOTMXcit X'n aorry» 

•* 


14 

0 X ahow you Exhlblta 6 rad H for Idontlflcttlaa# 

{ 

) 

! 

16 

and aak wbathar tha abotguna , aa , you wlaw than In thoaa 

1 

16 

. photographa, ara a fair and aoourata rapraaantatlon of 

! 

i 

! 

17 

aiallar ahatguna to tha onaa you aaw on tha nornlhg of 

1 

1 

1 

18 

April 14 th at BMOD hai^quartara. 

1 

19 

A Yaa. . 

» 

20 

MR. SIOTMXCX; .X would nova thaaa a)chlblta» only 

i 

. ! 

21 

far tha purpoaa of ahiiiwlng aganta with abotguna, ba 


28 

. raoalvad into fvldoaioa. 

1 

\ 

23 

MR. PBryiRt Objaotlon aa to tha adnlaalblllty 


I 24 

of thaaa ploturaa for ray purpoaa? 


IB' 

rat GODMFt siutalnad. 


i 
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MR. SLOmiCSCt Thank you voxy nnioh. 

HR. rarfSRt Ho furthor quottioaa. 

THE COORTi All right. Thank you, Mr. Santangolo.. 

'U> , 

(witaoaa axausod.) 

THE COURTt All right. 

Is tho Oenrornnant roady to proca^? 

MR. PEFFERt Yoa, youT HOnor. 

Tho OovoriMinot oallo Nichaol Naniowaki, 

(PauHt.) 

HR. PBFFERs Ho appoars not to bo out in tho 
your Honor. Ho was' out thoro for noat of tho 
Ho ia working in anothor trial in thia courthouao 
aa a witnoas, and it* a poasiblo ho My havo boon: oallod 
to Courtrooai 318. An offioor juat wont out to ohook on 
that. 

THE COURT I All right. You havon't boon using 
tho witnoss roon, or nobody has? 

MR, FEFYIR: Most of tho witnosaoa hawo boon 
standing in tho. hallway, so far. 

THE COUR^t Nhilo M aro waiting for him, Mr, 

J^ld, what ia tho atotus with Mr. Morris and tho problem 
of handwriting oxanqi>lars? 

MR. FBLDt X undoratood, yo0^ Honor, from my 
oonooraation with Mr, Yoffor, aftor ho had apokon with 
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yostMay, that dafandant Morris a^ll rafusad to comply 
vith tha Court's ordar and that ha was daaandlng a jury 

THB COURts A jury trial of idiat? 

MR. FRLD: X don't know, your Honor. But 

that's — 

THE COURT: Doy>u hava any application at this 
tlma or not? 

MR. FELDt Wsli, your Honor, I hava takan a look 
at tha casa law. ifbmcu was a racant easa by tha Court 
af lyppaals of this Circuit in Marra last July which saans 
to ihdicata that a s ua si sr y contss^t undar Rula 42(a) is 
applicabla only in tha vary limitad kind of clrcumstancas 
whara thara is an ovart, dallbarata act of disraspact 
towttrds tha Court and attackin? its dignity, at catara. 

Thay said that Rula 42(a) contssgit was inapplicabla for 
rafusal of a wltnass to tastify at a trial aftar having 
b a a O grantad imnunity. Thay said tha propar procadura 
would ba to prooaad undar Rula 42 (b) , ^ich raquiras notica 
and haaring, at laast on its faca. 

Thara is a liaitation, I undar stand, insofar as 
tha ptnishaant that can ba isg>osad undar Rula 42(b) in 
that if tha punishsMHit is going to axcaad six Months 
tha dafandant has a eOnstitutional right to a jury trial. 

SOUTHCNN DISTRICT COURT RIRORTKRS, U.S.«OURTHOUW 
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If th# punlshiMMit is l«»s than six moiithSr than ha has no 
right to a jury trial unlaaa a apaoial . atatuta confara 
that ri^ht upon hiiB« which I don't find to ba tha oaaa 
in this particular aituation hara. 

Accordingly# l^ia Ck>yaraBMmt'a application would 
ba at thia tina to haya tha dafandant Horria citad for 
contanpt iindar RnU 42(b) and that tiia Court impoaa puniah- 
aaht of fix nontha or iaaa. 

MR. STONE: touT Honor# I would aak that you 
raaarva your ruling on thia applica^on until you hava 
nada othar malihga oonoarning tha application of othar 
dafandanta for tha auppraaaion of physical avManca and 
for tha auppraaaion of cartain oral atatamants. 

Mr. llorria "ay ba fuiithar adviaad as to hia 
lagal position at that tl»a# dapanding upon your rulings# 
and what I think tha postura of tha caaa will ba. I don't 
think tha GovarnaMUt will ba prajudicad by waiting until 
tha othar rulings ara nada and I think. that Mr. Morris 
nay hava tha banafit of additional advioa at that tina.. 

THE COVlOri Wall# lat ina aak this# Mr. Stona: 
la Mr. Fald oorfoot in hia raport that Mr. Morris# through 
yovu^aa hia counaal or otharwiaa# daaanda a trial by jury 
of thin charga of oantaapt? 

MR. STONBt 1 think hia right to a trial by jury 
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imald only cqain about if tho GovomiMmt woro asking for 
■ora than six aontha. X foal that ha la cartalnly 
aatltlad.to a haarlng by tha Court alona If tha Govamnant 
la not asking for aora than six months $ and tha Court 
raallaas that poaltl^. 

THB COURT: Z may want to rofar this to anothar 
judga or try It nysalf^ but I dmi*t think that tha 
Gtoramaant's vlsw la pcoaptablaf as tha court is to ba 
oonotmad with ttia anforeaaant of its ordar, which wa ara 
ooncamad with, I don't aaa any raason idiy a man in tha 
ipositlori of Mr, Morris should ba prooaadad against by 
a proeadura which Halts tha court's powar to judgaant of 
six aonths! isyriSonaawt. 

In his spaoial oirouastanoas, as Z undarstand 
thspr Z don't think that that's a vary foroaful aaans of 
iaplaaanting a Court's ordar. Zf ha wants a jury trial, 

Z oartainly think that if thara is any right to it, ho 
should hava it, althoogh I don't know what tharOris to 
try, aayba quastioas of wilfullnass. X think that if tha 
piotara is as it has boon givan to aa and ha dafias tha 
Court's ordar, ha ought to bo oonfrontad with tha possib- 
ilify of a aantanoa aora savara than six months' 
iapriaonasnt. 

Z don't uadarotaBd your position, Hr. Fold. 
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MR. FELHittHi itoll, your Honcuc, uador Tltlo 18, 
Coa!ldon 401, tho Couxlt doss havo unliiitod dtiierotion 
witii roopoct to poniolMMnt for oontiwipt of Court. I think 


tiutt faot i« porftctly oloar. 

My conoonl hoora, youi? RoMir, and thla ia a apocial 

inatanoo whora wa hava a dafaadant who la incarcaratad 

. ' ' •* ■ 

on aaothar charga and aa naad tha handwrltiiig aranplaa 
for porpoaaa of a trial which ia about to° coanianca on 
Ootobar ISth. It ia of no uaa to tiia Govarnaaoit for 
porpoaaa of that prooaadi n g, your Honor, to hava a poaalbla 
jury trial aftar this eaaa ia ovar. 

Tha Govarnpant ia quita pr^parad, if it wanta 
a jury trial, and wa will go that routa. My only conoam 
ia tliat it not ba for tha Govarnnonfa purpofa in 
oonaaotion with thia eaaa, whathar that eouraa would ba noat 

i 

uaaful to ua. 

THE COUl^t X undaratand that but I hava baan 
givan tha inpraaaian tliat Mr. Morria ia not likaly to find 
tha thraat of aix nontha* iapriaonnant vary parauaaiva 
in thia aituatian. Xt aaaan to no it ought to ba antlraly 
poaaibla ta orghniia a briaf jury trial ^nall bafora 
Ootobar 15th and thft tha powar of tha Court to anforca 
ita ordara and to puniah diaobadianoa of than a«|ht not 
to ba hobbled in thia. faahion. 
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2 

1 direct you to draw up a form of notice that 


3 

recites the things that you know about* I direct Mr. 


4 

Stone to consult with you as to the adequacy of the notice 


5 

and to offer any isiprovements or corrections required to 


S 

give full notice to his. client# and then I will sign the 


7 

notice and the problee of scheduling the trial with all 


8 

possible speed i: will handle the best way I can# possibly 


9 

by consulting one of the emergency judges the emergency 


10 

judge or by fitting it into miy own calendar because I 


11 

don^t think there is very much here to try. But whatever 


12 

there is to try in the way of issues of fact we will put 


13 

to Idle jury in >^0 gsaal way. SO let's get that out by 

t 

14 

tOlthprOW. 


IS 

I have not ignored# Nr. stone# but i am overruling 


16 

your 'suggeoti<Mi that we ought to delay. I don't see any > 

i 

17 

earthly reason for delay at all. It sems to me to be 

’ i 

18 

wholly prejudicial to. the Government and to the Court to 

« 

[ 

19 

delay a matter of this kind aiqr further than we have 

1 

1 

1 

20 

delayed it. 

i 

21 

MR. STOHE: I think a handwriting analysis can 

i 

1 

22 

take place in less than a week with a full report and that 

» 

23 

Mr. Norris should certainly receive the advice of his 

1 

24 

attorney bacted on the oosiplete status of where the case 


2B 

is. 1 would be better able to advise him after you have 

'■ 

• ^ 

satitHcnN oiiyRicT court rirortirs, u.«, courthouk 

ROI.RV’iCNIRRI. Nl« YORK. R.Y4 CO T>4Me 
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wmdm curtain rullnga. 

THE COURT: Yoi£ man battar abla to advlaa hia 
as to whathar ha ought to obay tha ordar of tha Court? 

MR. STONE; lait's say I may ba abla to paint a 
piotura to him of «rhara ha stands in a casa much battar 
aftar you rula. 

THE COURT: I don't find anything in that ganaral 
statsmnt that is matarial. I don't uadarstand it at all. 
Is thara any basis on which you axpact that you will find 
som ground for his dafying tha ordar which has baan issuad 
to him diractly? 

MR. STONE: No, but I may find a basis for him 
to ehanga his mind, your Honor, and comply with tha ordar 
whioh would avoid a jury trial and I think would accomplish 
tha Qovarnmant's purposa and would ba of sarvica to Mr. 
Morris . 

THE COURT: If you can find it bafora I find this 
natica, blass you. I would hopa you do that. But wa 
ara not going to wait. If than, haavan forbid, you fall, 
wa will ba right back whara you wara axoapt m will hava 
incur rad an additional dalay %«hich hasn't profited us. 

No, I want tha notice prepared and l will sign 
it and %ra will sat tha matter down for trial under tha 
statute. 
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MR. FETi>s VMry «r*ll, your Boaor. 

NR« SUOrazCK: Most rMpaetfuIly# your Honor, 

With rogard to that point, tha othar day ao a ao na nanti<Hiad 
tha JDL easa, U^S. -va. Hass. In that procaading I also 
sat a dtiair nuabar ona and did so8» raading and laaming 
ahoat tha contssipt prooadura. Zt is my undarstanding that 
tha lagislatora whan thay pasaad tha statuta with ragard 
to oontaapt indioatad that tha judga. aust first rasort to ^ 
civil contOBtpt, and that's tha routa that Judga Bauaan 
did taka in that anttar. Judga Bauaan is a thorough axpart 

i' 

at this point on tha eivil-oriainal contsapt dichotoov. 

That's tha prooaduaa that ha did adopt at that tima, 
bacausa I baliaya that tha first conts^pt that has to ha 

t » 

iastallad againOt tha dafandant, and this was ovar my 
Objaotion, was tha fagt that tha Court aust bo coaroivs, 
tha judgaant of 4ha Cdurt oust ba coaroiva. That's tha 
civil eontsnpt. yhayaaftar, if tha United status Attorney so 
daairas, l baliava, and information is drawn or an ordsr 
to show causa is drawn and than it's sant back to tha 
whaal and tha judga is picked and the choice of tha jury 
trial or nonjury trial would first dapand upon the 
united States Atternay, if ha daoidad to santanoa him to 
six siontha and pm judge so agreed. If not, there would 
be a dasiaad for a jury trial. 

SOUt^EIUIIMTIIICT COURT NCmMITERS, U.S. COURTHOUSE 
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S6 thp oz4«r nay ba pmalaira at this atate. 

THB COORTt X apprsciats ths auggsstion. 

As I tmdssstand tha facts, Mr. Norris is baypnd 
tha povar of tha Court to punish for civil contiajpt right 
BOW. I can't ordar hla incarcaratad twice. Ha is already 
in jail serving a ssntanca and it appears to me that 
it would be a futility. 

What is. your view on that, Mr. Slotnick? 

MR. SI«OTlfXCK: It vras 0 ^ understanding, that Mr. 
Morris was remanded as a result of a natter that appeared 
before your Honor. If your Honor would vacate that remand 
he would then lose the credit for the period of time he 
is serving for the civil contempt. 

THB COURT* X thought he was here on a writ. 


writ. 


MR. FELD* Yes, your Honor. He was here on a 


THE COURTS Now that you have the facts straight. 


what does your iaaflniition suggest? Be is in jail, quite 
apiurt from any order X have ever nadSr «nd he is going 
to stay there quite spurt from anything I may do, good or 


bad, to him. 


Now, if X find him in civil oontcaq;>t, it seeas 
to ne the most X can say is he really should be in jail, 
which he is. 


SOUTHERN DISTRICT COURT RCRORTERS, U.S. COURTHOUSE 
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MR. SLOnixCKi It'S a graat dilMMia. 

CODSffi' Halit oat siaoo you voluatoarod 
and X appraolata it. 

MR. SXiOTMXCX: Tha fgiaara of tha atatuta wara 
Mot xaally cognisant that auoh a situation could occur 
and X havan't fowd an anawar to it^ nor hava boon confrontad 
with that. X'm aura undar corractional procaduraa thara 
ia no quaation tha dafandant ia baing craditad for whatavar 
tiM ha is aarving ia jail alaauhara. I don't know whathar 
that is oorraot* X think wa aaad an axpart from tha. 
DOpartaant of Corraotioa. 

'• » * * 

THE COURT: lia ia asTving a tarn for sons othar 
juriadiotioQ. 

m. SLOTNXCX: la that atata or fadaral? 

THE COURT: Mhat is ha undar» an Ohio judgmant? 

MR. PUiDt Xaa, and also undar a Uatroit, 

Michigan atata oourt judgaantr fadaral court judgnant in 
Michigan. 

TBB COURT: Is that right, Mr. Stona? 

MR. STOMB: That's my undaratanding, your Honor. 
That ia eorract. 

NR. HIiOTNXCXi X would suggast, your Honor, to 
ba patfaetly candid, X raad tha atatuta as indicating thara 
is a aandata on tha court to first inposa a civil eontanpt. 

SOUtHENM OlfTRICT COURT RCraRTEM, U.I. COURTHOUte 
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I UBdiurstand yottr Honor's logic saying, what doos a civil 
oontdopt moan? Bo is in jail anyhow. 

It's soaothing that noods rosoaroh and roviow. 

THE COURT 1 It may givo tho Circuit powOr to 
its imagination again. I can't think o£ anything 
to do in tho raturo of civil contempt in those circumstances 
so I'm not going to waste any more time with it. 

That doesn't Bioan your suggestion is a waste of 
time and I quite earnestly repeat that I want any help 
anybody can give me on this subject. 

are going to go forward, I think, with the 
criminal contempt. 

MR. SLOTHICK: May I make one last suggestion, 
your Honor? 

THE COURT: Yes. 

MR. I know that Judge Bauman and his 

law clerks were inundated by briefs on this point and 
are sufficiently well aware of the problems in this area. 

THE COURT: X appreciate that. 

MR. STOKE: I perhaps would appreciate tome 
assistance. Mr.Slotniok has obviously tried a contempt 
case. I don't think there are that mamy lawyers who have 
tried that many criminal contempt cases under Rule \I 2 (a) 
or (b) . Accordingly, I nay very well not be prjspared to 
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try thift oastt in tba iDtxt two days or thraa daya (Mr ona 
week, I certainly shtMild have the opportunity to discuss 
It with other lawyers who have tried cases and do some 
research on the issues. 

THE COURT: Hall, yoiat client has been steadfast 
In his determination to be In contempt for some time. I 
would have hoped you would have been girding yourself 
for the upcoming problems . But you had better spend soite 
evenings In the library beoause this is not a matter 
on which we can take all the time we want. 

MR. STORE: I certainly dldn*t have any mere 
notice up until Thursday. 

THE COURT: Let's not cross any other bridges. 

It's a subject on which none of us Is terribly learned. 

On the o^er hand, tdiis particular case does not 
seem very complloat^l. The man has been ordered to do 
sesMithlng that ^der the law he is required to do. He has 
refused because of a construction of his rights, %dilch I 
have been advised In open court, nobody supports. He does 
not have the advice of counsel to take shelter In, and I 
don't think any .responsible lawyer could give such advice. 

On the other hand, he has the advice of the Court, 
for idiat that Is worth, with his own lawyer and the 
(^ernmant' s lawyer telling him what the higher courts have 
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quit* plainly said and tailing hla lAat tha consaquances 
of diaobnglng ara, and that^a it. Hiat'a not aach of a 
oasa. 

If ha has aaaa stata of alnd that affacta tha 
qaaation of wllfullnaast and ha would ]^lka to put that to a 

t 

jury# that cartalnly is hla right If %fa procaad nndar tha 
otatuta. All wa ara going to do is axtand hla that right. 
X don't think that Inaolvas any abstrusa quastlona of 
law, that l8,tiia trial of this Issua. But If It doss. 



and aa can gat a judga quickly to oonsldar It, as I hops 
wa oan. that can ha put to hla. 

Ara wa raady? 

MR. SLOTHXGKt For tha saka of tha racord, and 
baoausa l rallad on U.8. vs. Hues, at al., X did not try 
tha oontampt oasa. By tha wisdom of tha Court of Appeals 
that was short~clroultad as to Slagal. In tha other cases 
there have been two, and one have bean tried yet. 

MR. FBPPERI The Govarnaant calls Robert Allen. 
ROBERT ALLEN, oallad as a witness 

by tha Govarnaant, being first duly sworn, testified 
. as follot^s: 
bXSBCT EXAMXNATZON 
BY HR. PEPFERt 

Q Hr. Allen, by whom are you aaployad? 

SOUTHCRN PISTRICT COURT RERORTERI, U.S. COURTHOUSE 
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. AlX^-diriict 

A Enploy«l;:b)r tiM 0«partnaiit of Justloo, Drug 
iafeifiBMMnt AdidaAiilanitlm. 

Q 1 want to diroot your attontion to April 14, 
1973.. Did you and otbor pooplo asaooiatod with tho Drug 
Bnforeanont Adoittiatration and tho Now York City Polico 
DaportMUit roooivo iaotruotiona to arroat a John Capra7 
A Yoa,. wo did. 

Q Now, purAuant to thoso inatructions , did you go 
to tho houaohold of Capra on tho noming of April 14th7 


A Yoa, Z did. 

Q Nhat took plaoo at that timo? 


A 


I baliovt WO; arrivod in tho yioinity about 1:00 


p.a. 


Wa aotiood that thoro waa no earn in or around tho houao. 

Na oaintainod aurvoillanco thoro until approximatoly 
9:00 o'clock. Bo two a n 9:00 and 5:30 thoro waa a tolaphono 
call nado into — at a tolophono nunbor that auppoaodiy 
bolongod to &2r. Capra. A nalo anaworod, and at that tino 

wo waa adviaod to go into tha houao, aao l.f MTV Capf'* 

\ 

waa 0 tho houao. . \ 

\ 

Q Did thoro oaoa a timo whan Mr. capra w^jA brought 

\ 

out of tho houaohold undor arroat? 

■ \ 

A YOB, air. 

' 6 Nhat took placa fron that point on? 

A z boliava it waa Dotoetivo Giilaapiaiand 

V 
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Alliuti^dlrect 


OsNidirco walked but of tho house vith the defeedent, Mr. 

hi* 1>R. their oar. i got Into oar, z 
was about to pull off and I went up forward, talked to 
Mr. DeMarco ~ Detective DeMarco. He said that he wanted 
to read the rights to Mr. Capra. At that tiiae I produced 
a BNDD 13-A, and they used that card to read his rights. 

Q Do you have that card with you? 

A Yes, 1 do. 

Q Can you produce it, please? 

A Yes (handing). 


(Govemnent’s Exhibit No. 4 narked for iden- 


tif idation . ) 


MR. SIiOTMZCK: May I volr dire the agent, your 


Honor? 


THE COURT: As to what, admissibility? 

MR, SLOtNICK: As to whether this was the actual 
Oatd he gave to Se^j^geant DeMarco. 

THE COURT: Was it, Mr. Alien? Is that the very 
sane card that you gave to Mr. DeMarco? 

THE WITNESS: Ys , it is. 

MR. SLOTNXCX: No objection. 

CGoverawHit-s Exhibit No. 4 received in evidence.) 
Q Who was in the car with Mr. Capra when the rights 
were read to hidi? 
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rdneh Allttn-direct-'crosa 

X Th«r« was OStsotlvs DsMareo, Dstactivs Gillsspls. 
Zt wss Dstsetlvs ai,IZispl« who rsad th« rights. Thors 
was anothsr polios offioial — corrsetion, I don't know. 
Thoss %rsrs ^s only tiurss that X rsmssbsr. 

0 Whsn ths ri^ts wars bslng rsad* thsss psopls 
wars in ths car? is that oorraot? 

A That is risd^t. T^sy wars in tha oar. I was 
outsida tha oar latning into tha car so I could hoar what 
was going on. 

MR. FEPITR: X haws no furthar quastions. 

MR. SiiOTKXCK: Yoor Honor r t would ask at quartar 
to tha hour I hava a lunch braak baoauaa I'n missing 
Exhibit F. 

I'm not missing it any moro, your Honor. 
CRdSS-EXAMXHATION 
BY MR. SLOTNICKt 

Q On i^^il 14r 1973, you wars officially with tha 
Buraau of Narcotics and Dangerous Drugs? 

A Yas. 

Q Which has vint changad its nama to DEA. 

A Yas. 

Q Drug XnforolSssnt Administfation. 

Now, what is your axact position? 

A Bpacial mgsmt. 

SOUTHKRM OiSrniCT COURT RCRORTERS, U.$. C0URTH0U*E 
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Q Special agatat. 

And ymx vaaalTad ordara to arraat tho dofandant 
Capra on tfaa avanlag af April 13, 1973? is that corraot7 

A Yas# sir. 

Q About what tiSMi did you racaiva thasa ordars? 

A It was lata in tha avaniag. 

Q About what tisMi? 

A About IltdO o'clock, 10:00 o'clock. Batwaan 

10:00 and 11:00. 

Q Did you know you' wara going to work tha avanlng 

of April 13, 19?3t 

A Yaa, wa did. 

Q ffhan wara pn inforaad of that fact? 

A I had baan infoinaad savaral waaks — approxinataly 
a waak ahaad of tiaa. 

0 That on April 13, 1973, 3 ^u would hava to work 
possibly lata in tha avaning and affaetuata arrasts? 

A I didn't say that. X said wa wara told wa would 
ba working that avanlng tha whola waak. Normally I work 
nights. 

Q Who told you that? 

A I was told, by ny group suparyisor. 

Q What is his nama? 

A Group (ktparvisor, Mr. Baoknar. 
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JULlitok-cross 


0 B# «i»ld yov you would bo worJan? tho ovonlng 
pi April 13, lSt3? 

A Yoo. 

Q Nhon ho told you that a wook prior thoroto, did 
*** yow woro to roport to any apocial plaeo? 


A Bo aaid wo ^uld bo working in tho Chinatown 

Q hid ho indioato to you what apocial paraphornalia 
ho woifttod, you to bring on that day? . 

MR. FBlTBBt Objocstlon to this wholo lino of 
goootionlng. . 

1' 

MR. SLOtBlCBi ttio roaaon I'm aaking for tho ana- 
ppt'-iim tho poiot X piaood boforo tho Court;' that tho 
Cttvomoont or tho agoooy or abawono ahould havo aado 
orriogoaonta to haro^ M n«9iatrato availablo, knowing wall 
in adraaoo that thoao arroata woro to tako plaoo and that 

ooo of tho objo^ona that 7. havo ia to Mr. Capra's lata 
arraignoant. 

TOB ccxiRf : /Mia lato arraignoant? 

MR. SXiOgMlc^r That la corroot, yotur Honor. 

;WI8 cook!'/: ![^o ata t aaia n t in quoation was takon 
a|^ui tiOO/OiO., is that eorraet? 

MR. FBPFBRt xn tho oornlng, that is right. 

THE qOUMTi Ho was takon out of his houae about 
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MR. rBFFSRi X th«t*8 Ui3 tastiaony, 

Ypa* Soaor. vtiuil; la oortaot. 

TUB CtodBf i tout iraocurB ia ibfficiani on 
Nr. SlotnloR. I'n going to ovorruXo that oontatntlon 
and I think you ought to prooood. 

NR. BiaffUJCtii If thorn coona a tiaua whon tho - 

Court quoationa thai exodlbility of tho statamont bolng 

[ 

aado that oarly in tho noming, nay X cone back |to that 
iaauo? 

THE COORTt Lot'a aoo. Lot'a not do it hypo'^ 
thotioaliy. 

Q Nhat tlao did you arrivo at S7th Strobt on tho 
oaoning of April 14, 1973? 

A J^proninataly 9:30. 

Q And uhoro did you roport to? 

A NO ooro told to roport to tho 18th floor conforoneo 

y 

Q Nhon you any "no," oho la ''«fo''? 

A Tho agontc in aqr group. 

0 Eoo aony agonta am thorn in your group? 

A Approniaatoly ton. 

0 About too. 

And you woro told to roport to a conforonoo rooo. 
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Did yttu so report? 

A Yos. 

0 And what hi^pponod thon? 

A Moll,, no war* told that thaxrO would bo an oporation 
th«;t night and wo would bo worlcing with tho dotootivos 
and oorgoants from tho Now Yorh IPolioo Dopartnont in tho 
app r oj h onsion of a nuabor of individuals. 

Q At this tiiM worn you or any aissd>ors of your 
group axaiod with shotgoms? 

A X was 1 ^ axaod with a shotgun. 

Q woro .oiny siaObors of your group? 

A Not to s^ knewlodgo, not at the conforonco roon. 

* * ■ « « 

0 Wlon did tM arming of tho shotguns taka placo? 

A X h avo no idoa. 

Q pid any moohor of your group withdrawn. 

At any tioo during that day or tho follonflng 
day did you aoo any nostors of your group or any mombors 
of thi BNDD armod with shotguns? 

A No, X didn't, 

0 You did not. Xs that youranswor? 

A That's sy answor. 

Q Nhon you loft tho conforonco room, nd&at time 
vras this? 

A Approaciaatoly 11:00 p.m. 
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Q And did you go firoa tho conforonco room? 

A Hdll, X coaforrod with D«tiictlv« Gillospi* «nd 
Dotoctlvo DmMarco ooitooming Hr. Capra. 

0 Nh«r« did this taka place? 

A Just outside the conference room. 

Q When you say "conference room,” wouldn't it be 
more adequate to describe it as an auditoriwa? 

A No. 

Q How many people were in the conference room? 

A Several hundred. 

Q Several hundred. Never mind. 

And it was not an auditorium? 

A No, it's not an auditorium. 

Q Would you describe the conference room? 

‘ MR. PEPPER: Your Honor, objection, what is the 
relevancy of all this? 

THE COURT! What is the relevance? 

MR. SLOTNXCX: It goes to the witness' credibility. 
We have had other witnesses' stateswnt with regard to 
what happened prior to executing the warrant on Mr. Capra 
and 1 would like to a^plore it, your honor. 

THE COURT: (Mb j action sustained. 

Q What tisMi did you leave the conference room? 

A 11:00 p.n. 

SOUTNKRN DISTRICT COURT REfoORTERS, U.5. COURTHOUSE 
, ' irOLkV SeiARE. NEW VORK. N.V. CO 7-4BM 


435 


All<iii«carMs 


Q And who 4^ yott Xmcv* witli? 
h flth OdMtivtt P«%pQtlv« DaHftreoi 

^MlAl AQ«nt 8ok«a« aarsdlf — swwraX wmmlb&rt 


Q Sow aitty 


of ^Mi prooB? 


A Z loft «|.tii.two. Z boliooo ttero ooy hovo boon 


tboto. 


Q How did you.trovol? 

A GovOnmont yohioio. 

Q How oony pooplo woro in your GcWo rii o n t vohlclo? 



A z bolloro thoro woo foior* 

0 Hould yoo Ido ntif y thwV 

A yhoro woo Spoeiol Agont 8«^sOi/ ayoolf and two 
aoMboro of tho prooo. 

Q fioro in. yoor vohlclo w 

And bow puiny pooplo woro in tho vohiolo of 
Ootootivo Gilloopio? 

A z boliovo tiiOKO woo oithor throo or four. 

Q ihroo or four. 

And yoo roepivod o copy of arroot warrant, 

ia that oorroot? 

* . 

A X hod not poroonally roooivod it but thoro wao 
ono ioBuod, 

Q Do you know whothor Agont Sol^l had a copy of 
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2 

an arrast: warrant:? 

3 

A 

Ha may have. 

4 

Q 

You know It's perfectly proper to arrest 

5 

a aan without an arraat warrant whan you know ona axlata? 

6 . 

A 

Yes. 

£ 7 

Q 

Did you give Oatactlva DeMarco or Detective 

8 

Gillespie arrest warrant? 

9 

A 

I did not. 

10 

Q 

Do you know if anybody did? 

11 

A 

I hays no idea. 

12 

Q 

When was the first time you saw the arrest 

13 

warrant? 


14 

A 

I never eaw the arrest warrant. 

15 

Q 

who notified you that the defendant Capra had 

16 

to be placed under arrest? 

* 17 

A 

Wo were notified that evening. 

18 

Q 

By whdKn? 

1 ** 

A 

By, I believe it was Mr. Pohl. 

1 "" 

Q 

I'm sorry? 

1 

A 

Mr. Pohl. 

1 "" 

Q 

Did he indicate that the defendant Capra had 

1 "" 

bean Indicted for a federal offiynsa? 

1 ^ 

A 

Yes, he did. 

1 ^ 

0 

And that an arrest warrant had issued? 

1 
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2 

A Y#s. 


^ 3 

Q And, tbmxmtorm, you wont out looking for tho 


4 

dofondant Capra? 


5 

A Yas. 


6 

Q Did you mvmt m— tha dafandant Capra prior to 


7 

tha avaning or tha morning of April 14, 19737 


8 

A No, I had not. 


9 

Q Did Datactiva DaMarco or Agant Sokal or Sargaant 


10 

Gillaspia indicata to you whathar thOy had avar saan tha 


11 

dafandant Capra? 


12 

A I don't baliava Agant Sokal had avar saan him 


13 

but 1 was undar tha in^rassion that Datactiva Gillaspia 


14 

and Datactiva DaMarco knaw Mr. Capra. 


15 

Q By tha way, your vahiclas wara aquippad with radio 


16 

aquipaant; is that corract? 


17 

A Yas. 


18 

Q So you could spaak to aach othar? 


19 

A Yas. 


20 

Q You laft BNDD haadquartars with Agant Sokal and 


21 

tha two prass man approximataly what tina? 


22 

A Approximataly 11:30. 


23 

0 That Ovaning? 


24 

A Yas. 


25 

0 And Dataotiva DaMuco and Sargaant Gillaspia 
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and two others le£t approximately the same time; is that 
correct? 

A Vfe all left the saxne time. 

Q All left at the time. 

You decided that you were going to an area, is 
that correct? 

A That is correct. 

Q Where was the area that you decided to go to? 

A We decided to go to an area over on, I believe 

it's either Second or Third Avenue. 

Q In Manhattan? 

A In Manhattan. 

Q And you were looking for the defendant Capra? 

A Right , sir . 

Q Had you seen a photograph of the defendant Capra 
prior to your going to look for him? 

A I don't remsad>er. 

Q Well, what about Agent Sokel, do you know 
whether he had seen a photograph of the defendant Capra? 

A I can't answer for Agent Sokel. 

Q So, actually, if you saw the defendant Capra 

in front of you, you wouldn't even know who he was? 

A This is why we were with Detective DeMarco 
and Gillespie; right, sir. 
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1 a«a, 


Actually^ thay wara looking for Capra and you 
wara to axacuta tha arrant; is that cor r act? 

A That is corract. Wa ymrm to assist in axacuting 


tha arrast. 


Capra? 


But it W 2 is a fadaral arrast? 

Yas, it was. 

Did you gat cradit for arraating tha dafandant 


Did I gat cradit? 

MR, FEFPER: Ob j action as to vrtio got cradit 


for what arrest. 


THE COURT* What doas that maan, Mr. Slotnick? 
Ara they on cosualssion? 

MR. SLOTNICK: I hopa not, your Honor. 

THE COURT* What are you talking about? 

MR. SLOTNICK: It's baon brought into tha case 
that a man gats a cradit for making an arrast. 

THE COURT: Who brought it into tha case? 

MR. SLOTNICK: Soma astimony on it. 

THE COURT* By whom? 

MR. SLOTNICK; On a prior haarlng, your Honor. 
THE COURT: Sustained. 

Let's go on. 
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MR. SLOTMXCK: On thtt DsXXaoftva haaring. 

THE COURT: Lat'B go on. 

Q M-m you liatod as tho arraatlng offlcar on 
dafondant Capra's arraat shoot? 

MR* FEPFER: Objootlon, youT Honor. 

THE COURT: l^hat's tho rolovanco? 

MR. SLOTNICK; Mothod Of oporation. 

THE COURT: Sustainod. 

Look, I wish you would move on, Mr. Slotnlck. 

I'm tho trier of fact. This questioning has boon singularly 
unonlightoning, especial ly for you, and I wish you would 
approach tho point. 

Q Did there oooo a time when you appeared at the 
defendant Capra's home? 

A Yes. 

Q About what time was that? 

A We were in the vicinity close to 1:00 a.m. in 
the morning . 

Q Whan you say "in the vicinity," do you mean you 
were parked someplace? 

A That is correct. 

Q Where were you parked? 

A I was parked at several different spots. Where 
I could see the area of the house or the entrance of the 
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2 

road that goas Into th« olovarlaaf wher® Mr. Capra liV®K. 

3 

Q 

And \diere were Detectives DeMarco and Gillespie? 

4. 

A 

They were in the vicinity also for awhile. 

5 

Q 

And did they then leave? 

6 

A 

At one point they did leave. 

7 

8 

Q 

Q 

And did you observe an individual entering the 

Capra houaahold at any time dxirlng yoiir surveillance? 

U 

A 

Yes, I did. 

10 

Q 

What was the name of the individual, if you 

11 

observed 

anyone entering the Capra household? 

12 

A 

I have no idea. It was later identified as his 

13 

lawyer. 


14 

Q 

When you say "later identified," an hour after- 

15 

wards? Two hours afterwards? 

16 

A 

I don’t remember when it was identified, but 

17 

it was not him; it was hot Mr. Capra. 

18 

Q 

It was his attorney and you were told sometime 

19 

that morning; is that correct?. 

20 

A 

That is correct. 

21 

Q 

You were told that before you left Morthwood 

22 

Circle? 


23 

A 

Correct. He was in the house when Mr. Capra 

24 

came out. 


25 

Q 

I see. 

. 
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3 
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5 
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7 
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Now, did you obsorvo Dotootlv* Gillospio antor 

the houee? 

A NO, I didn't. 

Q Or Eieteotive DeMarco? 

A No, I didn't. 

Q Did you know they were in th®, Capra house, though? 
A Yes. 

0 How did that come about? 

A I want into the Capra house. 

Q And you found Detective Gillespie and DeMarco 

in the Capra house? 

A Yes. 

Q Who else did you find in the house iriKen you 
walked into the house? 

A His wife, Mrs. Capra, was there. 

Q Who else? 

A I believe there was a child. 

Q His lawyer? 

A I didn't go into the house when the lawyer was 
there. This was prior to the lawyer ccsning to the house. 

Q I see. 

The two press men, were. they, there? 

A The two press men that were with me were in my 

car. 
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Q Well, the other two press men, the ones with 
Gillespie and DeMarco, were they there? 

MR. FEFFER: ObjcKstion ae to the relevancy of 
this entire line of cross -exauaination. 

THE COURT: BSr. Slotniok, apart from relevance, 
it's undisputed they were there. ^ 

MR, SLOTNICK: On that basis I'll leave the 
area, your Honor. 

THE COURT; I don't think it's disputed, is 
it, Mr. Fef for? ' 

MR. PEPPER: No, yorir Honor. 

THE COURT: I don't really know what you are 
taking up all this tine on cross-exanination for but it 
really is not part of your commission fr?*^^ your client 
not to bore me. Try to get to the issues I'm to decide. 

MR. SLOTNICK; I take exception. 

<• 

Q What time did you enter the Capra household, 
the first time? 

A Approximately 5:30 a.m. 

0 In the morning? 

A Yes. 

Q You stayed there for how long? 

A I only stayed in there for several minutes. 

Q Then you left? 
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A Thsii I Imtt, 

Q And than whnt was tha xvsxt thing that you 
obsarvad in front of tba Capra housahold? 

A I obsarvad tha attornay pulling into tha driveway. 

Q Did you than approach tha man who was pulling 
into tha driveway? 

A Ho, I didn't approach him. I drove by him, 
watched hi,m go into tha house. 

Q Did anybody approach him in an automobile and 
ask him rWho are you?" or "Ifhat are you doing hare?" or 
anything of that sort? If you recollect. 

A Not that I raanember. 

Q Hot that you remember.. 

There ware two automobiles present; is that 

correct? 

A That is correct. 

Q In totality, outside of tha Capra household, 
there ware two automobiles that staked out the Capra house 
on Northwood Circle in New Rochall, yours and tha 
New York City police; is that correct? 

•A I believe we had assistance from several other 
vehicles. I'm not sure on that. I don't remember. 

Q You had assistance from several other vehicles 
who would have been BNDD agents; is that correct? 
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the azea; is that correct? 

A There vee another car in the area, yee. 

Q When waa the next tine you saw Mr. Capra or 

when was the first tlAe you saw Mr. Capra? 

A Approximetely 6:25. 

Q Tell us the circumstances surrounding that. 

A He was coining out of the house with Detective 
Gillespie and Detective DeMarco. 

Q That's DeMarco, is that correct? 

A Yes. 

Q And the other press men, if you recollect? 

A There were two in my vehicle. 

0 They were still in your vehicle? 

A No, th^ had gotten out. 

Q And tl^ere were the other men that walked into 

the house with Detective DeMarco, were they coming out of 
the house, too? 

A I believe they were. I'm not sure. 

Q I show you Defendants 'Exhibit B in evidence and 
ask if this is a fair representation of what you have just 
been testifying about. 

A That is dorrect. 

0 Would you point out ■***> 

MR. SLOTNXCKt Your Honor, may I have him mark 
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thd iMchlbii: or not? ' 

THE COURT: Any objBction? 

MR. FEFTBR: Np Objoction. 

THE COURT: X think nw will plan to do all that 
aftor loncb. 

HR. SLOTMXCK: Thank you, your Honor. 

THE COURT: 2:15, gBntlBOOn. 

(Lunohoon rpcass.) 
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AFTERNOON SESSION 


(In op«ii court. ) 



2:15 p.m. 



THE COUjRT: Boforo I forgot, for your Infomation 
and guidanco, wo havo to start at 10:30 toaorrow rooming. 

You aro not forbiddon to got horo boforo than but wo 
%ron*t bo roady boforo thon. 

MR. 8L0TN1CK: Your Honor, as I was getting up, 
the defendant Morris indicated he had an application. 

MR. STONE: Your Honor, the defendant Morris has 
asked me if he could address the Court. I certainly take 
no position on that. However, I think it would be to his 
advantage if X consulted with Liin first. 

THE COURT: It soOTis to me you ought to talk to 
your lawyer first, Mr. Morris, and see if anything he 
tells you might make it desirable that you not talk to me. 
After he has talked to you, if you want to address the Court, 
the way we say, I will hear you. Okay? 

DEFENDANT MORRIS: Your Honor, I presented this 
to him several times and I don't think it's necessary to 
consult with him about it. 

THE COURT: You mean you and he don't agree on 
this, either? 

DEFENDANT MORRIS: That is correct. 
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THE COimTx Itoll, t«lk to him anyhow. Aftar 
this witnsss is through X*ll hoar you. 

Try to iAlopor to oaoh othsr, aoo whoro you stand, 
and I'll hoar. you tiHpo. 

ROBERT ALLEN, xosunod. 

CONTZNOSD CROSS-EXAMINATION 
BY MR. SLOTNICX: 

Q Spocial Agont Allan, boforo tho lunch broak 
and boforo yon loft tho courtroom you uoro in consultation 
with Mr. Foffor for about ton minutos; is that corroct? 

A Approximatoly flvo, ton minutos. 

Q Moro you discussing your tostinony? 

A No, ym woron't disecuising tostinony. Wo woro 
discussing soaothing also. 

Q You woron't discussing any facta surrounding 
this caso and tho arrost oh tho norning of April 14th7 

A Yos, «ro woro. 

Q You woro? 

A Yos. 

Q Okay. 

Did you discuss it with anybody also during tho 
lunch hour? 

A NO, 1 didn't. 

Q Did you loavo with Mr. Foffbr and oontinuo that 
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2 

illsou««lon? 

3 

A 

no, X didn't. 

4 

Q 

Now, I show you DafOndanta* Exhibit E and ask, 

5 

as you hava statad and tha racord, I baliava, will Indlcata^ 

6 

that is 

a faizr rapraaantation from what you saw in your 

7 

autooMbila as tha dafandant Capra was baing marchad out 

8 

of his housa? 

9 

A 

No, that is corract. I am in this pictura. 

10 


THE COUNT: Mr. Allan, I am havingtrouble 

11 

haaring you. Spaak loudar. 

12 

A 

I am in this piotura. 

13 

Q 

Would you, and I think we have tha approval of 

14 

tha caurt and tha consant of tha Govammant, would you 

15 

just put 

a cirola around aaoh head and indicate by initial 

16 

1 

1 

are, and as you are doing it say it for tha 

17 

racord. 


18 

A 

This is Mr. Capra. 

19 

Q 

1 

writs a "C No. 1 is Mr. Capra, all right. 

20 

A 

That's Dataotiva Gillaspla. 

21 

Q 

That's No. 2. 

22 

A 

Special Agent Sokal. 

23 

Q 

That's No. 3. 

24 

A 

Dataotiva DeMarco. 

25 

Q 

NO. 4'. 
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A I^88lf, Md. 5. 

Q And Hn. 5 la 8p«el«l Agent Allen? 

A Yen. 

0 At the tine this was occurring, do you know If 
anybody else oaae from the house? 

A At this tistt? 

Q Yes. 

A Not that X know of. 

Q By the way, there were other special agents in 

the area, is that correct, other than yourself and 

Sokel? 

A At the tine of the arrest? 

Q At the tisMl you were walking out of the door. 

A No, tl^e were not." 

0 Now, I show you Defendants' Exhibit F and ask 
you to only look at the portion that is surrounded, or within 
the red circle, and would you tell ne ^o you identify 
from that photograph? 

A Identify Nr. Capra, Deteotiwe Gillespie, Detective 
D e Wa rco, and I was in the foreground. 

Q You were in the foreground? 

A Yes. X wee right behind thee. 

Q As you see the exhibit it's in evidence and 
you see the caption, it says, "John Capra assisted to the 
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oar," and Is that a fair rapraaantation of what you saw 
happanlng? 

A Yas . 

Q Mr. Capra was baing placad into an autonobila? 

A Yas . 

Q Do you know whara Mr. SAntangelo was at this 

tima? 

A Who is Mr. Santangalo? 

Q The laii^ar. 

A No, I don't. 

Q You don't know whathar he remained in the house 

or walked outside with you? 

A Z don't know. 

Q Mow, you indicated — withdrawn. 

On Defendants' Exhibit E you do not sew Mr. 
SAntangelo? 

A That is correct. 

Q Now, you indicated to us that there came a time 
when Detective D^earoo asked you for your card to read 
the rights to the defendant; is that right? 

A Z don't believa Z testified to that. Z said I 
handed the card to, Z believe. Detective DeMarco. He 
said he was going to read the rights to Mr. Capra. I 
handed the card. Z said, "Here is the Bureau of Narcotics 
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e»£d, th« rights «r« writtsn down, tho Form 13-A. R«*d 
it off of this." 

I ifhow for s foot that Dstsotivs Gillsspis rsad 
him tfaoso ri^ts, rosding from ths cajCd. 

Q Did you SOS or hoar Dstactivs Gillsspis do this? 

A Do what, sir? 

Q Rsad ths rights off ths oard. 

A Yss, I did. 

0 Mhsrs was Dstsctivs Gillsspis whan hs was rsading 
ths rights? 

A Bs was insids ths car. 

Q Bhsrs was ths dsfsndant Capra? 

A Ssatsd nsxt to him. 

Q Was thsrs anybody slss in that autonobils? 

A Dstsctivs DsMareo was in tills front SMt. 

Q Anybody sits that you rsnsaibsr? 

A Not that I rsstswbsr. 

0 Whsrs wars you? 

A X was standing outsids ths cMwr> Isaning into 
ths oar, listsning to ths convsr nation. 

0 And you hoard svsry word hs said, is that 
oorrsot? 

A X hsard him rsad ths rights off ths eipurd, BND 13~A. 

0 And was your partnsr, Spsoial Agsnt SoHsl, thsrs, 
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th« lAv^er again? 

A I don't raaMHnbar. 

Q Now, whara did Datactlva Glllaapla . procaad to? 

A Drova to 555 Hast 57 th Straat. 

Q And you followad him? 

A Yas, sir. 

Q Thara was no radio contaqt batwaan tha two of 
you; is that corract? 

A Not aftar Z told him to shut his radio off 
and that I would kaap comaunioation with haadquartars . 

Q Who was In your autosMsblla as you drova in 
baok of Datactlva Giilaspia? 

A Datactlva Spaolal Agant Sokal, two gantlaman 
from tha prass, and tha pollca official. 

Q Thara wara flva man in your vahicla? 

A 1 baliava that is corract. 

Q Wara' you driving an official Govammant vahicla? 

A Yas, I was. 

0 And you wara instructad to chauffeur «round 
tha gantlaman from tha praas> 

A I wouldn't baliava "ohauffaur around" is tha 
term to usa. 

Q I'm sorry. I withdraw tiiat. 

Wara you instructad to hava tha gantlaman from 
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Q Who iMirs ths four of you? 

A ootsotivs DsMarco, Dotsctlve Glllsapisr Spscial 

Agsnt Sokol aiid loysolf. 

0 lOiat happonod to tho press non? 

A The press awn were not allowed upstairs at this 

- tiiae. 

Q They wore allowed at a later time, is that 
correct? 

A 1 have no knowledge of that. 

Q I see. 

V 

Now, isn't it true that Detective DeMarco 

' 

actually did not accosvany the defendant Capra with you, that 
he went to park his automobile? 

A Z don't retioeber. I know he was upstairs when 
«fe were processing — 

Q We are talking about your recollection as you 
alighted from the autoaK>bile. Who went with the defendant 
Capra to the building at West 57th street? 

A To the best of my knowledge, all four of us. 

Q All four of you. 

And idiat happened at the entrance of the 
building at West S7th Street? 

A There were several guards dowiwij|ni|j,rs from the 
Bureau of Narcotics, special agents. Ms got into the 
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•lavator, wont up to ths 18th floor. 

0 Now, thoso guards, how many wars thara, 1£ you 
can racollact? 

A I can't racollact. 

0 Thay wara arxnad, am I corract? 

A That Is corract. 

Q Thay had riflas and shotguns? 

A I don't baliava I saw any shotguns. 

Q Riflas? 

A I don't baliava I saw any riflas. 

Q Kara thara any othar paopla antering tha building 
at tha tina you antarad tha building? And wa ara talking 
now about Hast 57th Straat. 

A At tha axaot tima? 

Q Yas. 

A Thara wara savaral othar dafendants. 

Q BEing brought into tha building at tha axact 

tima? 

A That wara in front of us and savaral caraa in 
bahind us. 

Q Now, from tha pariod of tima that dafandant 
Gapra laft the autonobila of Da^ctiva Gillaspia, did 
you hava occasion to quastion him or ask him any questions? 
A X didn't ask any questions. 
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Q Did you hMur anybody ask hist any quastlons? 

A Ftam four of us, sir? 

Q That la corract. 

A I haard Oataotiva Gillasple ask Mr. Capra If 
ha undarstood hia rights. 

Q Khan waa this? 

A Thia waa in tha car, 

Q No, Z'fli talking about after you exited at 
57th Straat. 

A No, I didn't. 

Q Nov, whan you exited your vehicle with tha 
defendant Capra, you aay other defendants were being 
brought in at tiia aaao tine. 

A Approxinataly the sane tine. They were upstairs. 

Q Just atay on the straat if you can. 

A No, Z don't rauMiber anybody else being with 
us at the «ana tino going into tha elevator. 

0 And prior to tha entrance into the elevator you 
and Sokal and tha other two dateotivas vara the only law 
anforoanaiit agtnita that you saw prior to your seeing the 
sHui in front of the elevator; is that correct? 

A That is oerraot. 

d That iMip^an^ at tha alevator? Zn other words, 

. ■ r 

What did you do «dian you reached the < guards at the elevator? 
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A I ballava wa informad tham who we had and we 
ware fringing him upstuilrs to tha 18th floor. 

Q Did you show them any idahtification whatsoever? 

A They knew I was. 

Q And than you took the defendant Capra up to tha 
18th floor; is that correct? 

A That is correct. Also wa had armbands on for 
idantif ication . 

Q The armbands that you had on, did they say 
anything? 

A Just said "U.S." 

Q In other words, you able to tell tha 

defendants from tha agents? 

A This was in tha processing area, yas. 

Q Now, during tha period of time from tha elevator 
up to the ride to tha 18th floor, did euiybody in your 
company question tha defendant Capra? 

A Not that I can remambar. 

Q Wall, if you can recollect, was there total 
silence in tha elevator? Ware you talking to anybody? 

Was Sokal talking to anybody? 

A I believe there were words said, as to what went on, 
I can't remembaiir. 

Q You might have been conversing but in your own 
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adnd you war« careful not to ask Capra any questions? 

A I didn't ask him any questions. 

Q You were careful not to ask him any questions# 

is that correct? 

A I was careful. 

Q Because he had a lawyer# is that correct? 

A I knew there was a 'la%9yer back at his residence. 

Q As a result tiiereof# you didn't ask Capra any 
questions? 

A I didn't ask him any questions; that's true. 

Q Now# when you exited at the 18th floor, did 
you observe other agents, other defendants? 

A That is true. 

Q And tell us what you observed. 

A we had a station set up for the individual to 
be processed. We signed him in on a book as to who 
accosipanied Mr. Capra up to the 18th Floor. I believe 
tour of us signed the book. I'm not sure of that. 

Then he was turned over for processing and we 
gave him a strip searoh and turned him over to the 
prOGHPfNin? agents. 

0 Do you remestber to «diQm you turned over the body 
of defendant Capra? 

A No# I do not. j 

. ; 
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Q Did thttr* COM a tlM during tha coursa of tha 
aftarnoon that you saw Capra again? 

A Outsida tha procassing room? 

Q Outside tha procassing room. 

A No, I didn't. 

Q So, up until this point, you still had not asked 
the defendant Capra any questions; is that oorract? 

A That is oorraci:, I didn't. 

0 Nor had anybody in your conpany other than 
Glllaspie asking %diathar ha understood his rights, asked • 
him any quasticms; is that correct? If you riKoIl^t. 

A To tha bast of knowledge, Z didn't ask him 
any questions. Nhiithar anybody else asked him questions, 

I didn't overhear it. 

Q Mow, did you observe tha 18th floor and did you 
observe amy agents parading around with either rifles or 
shotguns? 

A On tha 18th floor? 

Q Or any time during the course of that- day, did 
you see an agent armed with a rifle or shotgun? ' 

A Not that I can remsmber. 

Q I show you Defendants' Exhibit H for identification 
and ask you whether this refreshes your reoollsctiion as to 
%^ether agents ca'^^ried shotguns .on that day. 
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MR. FEFPER; Yoiur Honor, can «ra hava tha day? 

A That la not tha right day. 

Q Hhat: day do you racogniza this as balng?’ 

A Tha following day. I ballava it's tha ISth of 
J^il . 

Q On that day you saw agants with shotguns? 

A It shows it in tha pioturas. 

Q What did you saa? . 

A I saw agants with shotguns on tha 15th. 

Q And you raaanbar that? 

A Rif las. Whathar thay wars shotguns or not, 

X waa at a distanca. . 

Q But you roMBbar that as a rasult of saaing this; 
is that oorraot? That rafrashas your racollaction? 

A No. 

Q You rmoaBibarithat indapandantly? 

A I rwmabmx that indapandantly. 

Q But you don't rsMSsihar that on tha 14th? 

A Corraot. 

Q Now, did thara oosmi a tisw during tha eoursa 
of tha day of tha 14th that you saw any Unitad Status 
Attornays up at tha BNOD haadquartars? 

A Z know thara waa a unitatil stataa Attomay prasant 
on tbm 13th. 
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procassing agents? 

A Approxiiaataly a hal£-ho\ir later aftar we arrivad. 

Q About 8:30, 9:00 o'clock? 

A Whatever time wa arrived, it was about a half- 
hour later. 

Q Now, did you fill out any forms prior to your 
turning over the defendant Capra or subsequent thereto? 

A Yes, we filled out forms. 

Q 0i> you have them with you? 

A Do I have the forms? No. 

MR. SLOTNZCK: Does the Government have them? 

MR, PEPPER: I'm not sure what forma he is 
referring to, your Honor. 

MR. SLOTNZCK: As far as Z understand it, there 
is sane sort of an arraignment sheet that they hand in 
prior to processing, which the prints go on and I think 
the photograph is attached to. Z have seen it somewhere 
in this courthouse. Z think it's a yellow sheet. 

Q Does that mean anything to you? 

A Z "jalit.'ve the form Z filled out was with reference 
to what the i^wiividual had in his possession. 

Q Zs there a form which indicates that an attorney 

s'!.' 

was present, a form that you fill out? 

A Z wasn't in charge of processing. 
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conviotioQ, that aloM giv«8 him atandlng to movo £or 
supprossion; that tho «vid«nc« of this caso, according 
to at laast ono witnoas — 

THE COURT i Lot no slow you down. In fact, lot 
mo Stop you. 

Nhothor or not you think woll or ill of that 
motion, and quito apart fvom its tardinoss, I think you 
had bettor rodu'oo it to writing and lot Mr. Morris 
indicato by hiS ii^tials or his slgnaturo that it corroctly 
statos whatovor ho thinks his position is, as woll as 
whatovor you think it is as you can formulate it as a 
lawyer, and Z will look at it. 

MR. STONE: All right, your Honor. 

Is that all right, Mr. Morris? Is there anything 
I loft out? 

THE COURT: I don't care what you loft out. I 

t 

want you to write it down. I'm not going to interrupt 
for this kind of oral presentation at this stage of the 
procNMMiing. 

Proceed . 

MICHAEL. A. M A N X E M S K I, 

oalled as a witness by the Government, being 
first duly sworn, testified as follows: 

DIRECT EXAMINATION 
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3 

BY HR. 

PEPPER: 

4 

0 

Hr. Waniewski, by whom are you employed? 

5 

A 

United states Department of Justice, Drug 

6 

Enf orcwittnt Administxatlon . 

?: 7 

Q 

I am going to direct your attention to April 14, 

8 

1973. 

! 

Can you tell the Court what your assignment was 

9 

on that dataY 

10 

A 

At that time I was assigned to supervise the 

11 

lodging and procasaing of priaonars who ware being rounded 

12 

up on that data. 

13 

Q 

Approximately how many prisoners did you receive 

14 

and process, approximately? 

15 

A 

Oh, fift^ or so. 

16 

Q 

Do you know a John Capra? 

f 17 

A 

Yes, 1 do. 

18 

Q 

Do you see John Capra in this courtroom today? 

19 

A 

Yes. 

20 

Q 

Point him out, please. 

21 

A 

Mr. Capra is sitting in the back against the 

22 

wall. 

Be has a blue suit, blue vest, and a blue tie. 

23 


MR. FBPFERx Let the record show the witness 

24 

oori^tly identified John Capra., the defendant. 

25 

Q 

Did there oeee a time on April 14th when Mr. 


Capra was brought ia to you for processing? 


• 
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A Yes. 

Q Wist tiine was this/- approkliaately? 

A Before 9:00 .o'clock, I'd say it was aftisr 7; 00, 
scKoetluie after 7:00, I'm not sure, exactly. 

Q What did you do with John Capra when you received • 

him? 

A Mr. Capra came up the freight elevator to the 
18th floor. He was logged in as being received and then 
was taken to a cell. And when an opportunity came about 
when processing was available, he was selected and processed. 

Q Now, can you describe the cells or detention 

facilities at the Bureau of Narcotics at that time? 

A They are on the 18th floor, the north side of 
the building, and there are three cells in which they 
were lodged. 

Q Was Mr. Capra placed in one of these three colls? 

A Yes, he was, 

-Q Do you know Mr. Dellacava, Stephen Dollacava? 

A Yes, I do. 

Q DO you know Leoluoa Guarino? 

A Yes , I do . 

Q Do you see these men in court today? 

A Yes, X do. 

0 Point first to Mr. Dellacava, please. 
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A Mr. DaIImava Ib in th* griay suit against thtt 
wall in back, with tha glassas on. ' 

0 And Mr, Guarino? 

A Mr, Guarino is with tihia chack sport coat, whita 
hair, sitting naxt to Mr. Santangalo. 

MR, FEFFER: May tha racotd raflact that both 
dafandants hava baan idantifiad. 

MR. SLOTMICK: May tha racord raflact that's 
Gaorga Santangalo, not tha witness Miohaal Santangalo. 

Q Now, wara thasa two roan , oallacava and Guarino, 
also in tha call block area at this tima? 

A I baliava thay ware. 

Q Wara thay in tha sama call with Mr.. Capra? 

A At ona tiaa thay may hava nat. 

To understand tha situation, when prisoners wara 
brought in, thay wara kept in ona call. Whan thay wara 
procassad, thay ware transferred to another call to account 
for their prasanca. 

Q Did there oona a tine whan John Capra was in ona 
of thasa calls and ho engaged you in conversation? 

A Yes. 

Q Now, tall the Court what Capra told you. 

A Mr. Capra was in ona call and ha leaned over 
to tha bar as I was walking by and ha said, "What are you 
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guy* going to do it you tako us all off the street? 

You guys will be out of a job." 

6 bid you respond to that statement? 

A I did a few seconds later. Not at first. 

Q Mhat did you tell him? 

A X believe I told him I'd probably go back to 
farming, something like that. 

Q Did you ask Mr. Capra any questions or talk to 
him In £my manner prior to the statement which he made to 
you? 

A No. Just to tell him what cell to go Into, and 
so on. 

0 At the time this statement was ainde, were Dellacava 
and Guarlxio In the same cell? 

A No, I don't believe so. 

Q Now, you have Indicated that you did not say 
anything to Mr. Capra to elicit the statement he made — 

MR. lElLOTNIC: X object to the form of the 
question. This Is direct and this Is leading. 

THE COURT t well, I'm nOt sure It's leading 
but don't sum up, just ask the question. 

Q Did any othdr agent or any other Individual 
question Hr . Capra prior to the time that he made the 
statssMnt In your preieftiee? 
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A . I don^t know. I don't know. 

MR. FEFFER: No furthor quostlons. 
CROSS-EXAMINATION 
BY »1R. SLOTNICKt 

Q Agnnt Wnniowski, what makas you so familiar with 
tha dafandant Capra? 

A Hhat aakas na so f juniliar with him? 

0 How do you know him so raadily? 

A Wallr whan ha was brought in and ha was racaivad 
on tha 18th floor, whoavar brought him in said, "This is 
John Capra, you know. Hooks," and ha was givan ovar to 
ma and I told him to ba lodgad and ramambarad his faca. 

Q You don't ramambar who said that to you, do you? 

A Said what? 

Q "Hara's John Capra, you know. Hooks." 

A No, it was ona of tha arrasting offioars but 
I can't ba sura who it was. 

Q Did you know Books? 

A No, not prior to that tima. 

Q Did you tall tha arrasting officar you weren't 

familiar with tha dafandant nor his allagad alias? 

A No. 

Q Nhat was your prooadura with ragard to processing 
dafandants on that data? 
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A Z didn't proonsa tha daf andante. All I did 
was auparviea thair lodging. Whan thara was an opening 
for proeaasing^ it was told to loa and than I would 
aalact tonaoha udio had not baan procaasad to ba procassad 
and they would go into anothar room, and what happened 

i 

1 didn't aaa. 

Q . Do you know what time defendant Capra was procasaad 
that day? 

A No, I don't. 

Q Are thara raoorda relating to that? 

A I don't know if thara would ba records. Thara 
would ba a record of him being brought in, but a record 
of being procasaad I don't think thara ware any records. 

Q Do you know what time ha left BNDD headquarters 
that day? 

A It was somatima in lata afternoon. I believe 
it was before — 

Q About 3 : 307 

A Around 3:30; 3:30, 4:00 o'clock. 

Q At the tima ha left ha had already baan fully 
processed? 

A Yes, 1 baliava so. 

Q By the way, ware you working in conjunction 
with anybody bk ware you just in charge, yourself, in charge 
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of placing individuala In spota whara thay could ba 
takan out of thalr calls and procassad and placad back 
and doing a lot, of papar vrork? 

A No. Thara vara various paopla that wars assignad 
to tha floor. As thay war a walking around or whatavar, 

I would dasignata than to opan a cartaln cell or take 
somaona out# have him procassad or have him change a call 
or whatever. Thara ware about tan or twelve people in tha 
area. 

Q All special agents? 

A No# soma ware City police officers also. 

Q Hare thara any U.S. Attorneys that you had 
noticed on tha floor at that time? 

A No. 

Q Mow# whan tha defendant Capra was turned over 
to you# you took him to a call on tha 18th floor, is that 
correct? 

A Nall# ha arrived on tha 18th floor and than I 
just assignad him to a call and somaona took him and 
placed him in tha call. 

Q Did you say anything to him, like "John," or 
"Mr. Capra," "You go to Call 13," or something of that sort? 

A Mo, I don't think I addressed him that way. I 
just said .1 told aosuMme to take him and put him in a call. 
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Q At thm tJjMB was tuimsd ovsr to you he was in 
handcuffs. Am I corzeot? 

A Yes, X belidwe so. Then the handcuffs were 
taken off. 

Q Prior to his being placed in a cell? 

A . Yes. 

Q Here you familiar at all with the details of 
the indictments that were to be unsealed, as it came 
out two days later? 

A No. 

Q Now, how isany defendants were present at about 
the time that Mr. Capra was brought to the 57th Street de- 
tention center on the 18th floor? 

A There were over thirty people there already. 

Q Would you describe the facilities in terms of 
space, as best you can? 

A The floor with the cells in them are approximately 
from where that thermostat is to that wall over there, 
and there are three cells, three cells in about that area. 

MR. SLOTNXCjKt May we stipulate about twenty-four 

feet wide? 

MR. flBLD: Why don't you ask the question of the 

withess? 
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2 

Q Can you astinata about hem wide the calla are at 

3 

57th Straet? 

4 

A Nina to alavan feat, twelve feet. 

5 

Q By what? AJte they rectan^lar or square? 

6 

A Rectangultrr . So they would be 12 by 16, something 

7 

like that. 

8 

0 At that time there ware approximately hmr many men 

9 

in aaeh call? 

10 

A Nall, it wariad. 

11 

Q Well, at the time you allege you heard a statement 

12 

from the defendant Capra, how many men were there In the cell 

13 

that ha waa in? 

14 

A - In the call he was in I*d eay approximately five 

15 

to ei^ht people. 

16 

Q Do you ramambar the other people that were in that 

17 

call? 

18 

A No. I believe, though, there were about two 

19 

defendants from New Jersey and two black defendants and 

20 

Mr. Capra and soeieona else. 

21 

Q And you stated that at one time Mr. Capra and Mr. 

22 

Gu&rino and Mr. Dallacava ware housed together in a cell all 

23 

by thamsalvaa. Is that correct? 

24 

A Yea. > '• 'ff 

25 

Q And. where ware the other 47 men? 
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A In — 

Q In the other two ceils? 

A No. Wei If ^ey kept moving the prisoners around 

on a rotating basis so that it was rare that one prisoner 

' , ’ I 

stayed in one cell throughout the whole — 

Q Was there a standard or disproportionate number of 
individuals in the one cell as against the various two? 

A It happehed at times. 

Q Do you know any reason that the defendants Capra# 
Dellacava# and Guarino were placed in cne cell alone? 

A I don't know that they were placed in one cell 
alone. 

Q Isn^t it true 1 just asked that question and you 
said they were? Perhaps I was mistaken. 

A I thought you said were they in separate cells. 

Q No# in one cell alone# the three of them. 

I 

A I don't remasiber# no. 

Q It is possible it ‘ .might have happened? 

A Yes. 

Q How then the defendant Capra made the statement# 

what was that statement again? 

A He said# "Ning# what are you guys going to do if you 
take us all off the street? You guys are going to be out of 
a job." 

POUTNENN OItTRICT COURT REPORTERS, U COURTHOUSE 
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You said "Well, I'm going to a fanri", or something 

3 

like that? 

4 

A 

I had no reply iamediately. 

5 

Q 

You thought about it? 

6 

A 

Yes. 

7 

Q 

Did you write the statement do%m7 

8 

A 

No, I didn't. 

9 

Q 

And when did you first — 

10 

A 

Not at that time. 

11 

Q 

When did you first reduce the statement to writing? 

12 

A 

The following Monday, the following Monday. 

13 

Q 

And did you reduce it to writing on a b.n.d.d. 

14 

form? 


15 

A 

Yes, it was a B.N.o. 7. 

16 


MR. SLOTNZCKt May I have a moment, your Honor? 

17 


THE COURT: Yes. 

18 


MR. FEFFERc May we have it marked for identif- 

19 

ioatlon? 




MR. Sl/YTNICKs Absolutely. 

21 

! 

^®*^*hdant's Exhibit I. marked for identification.) 

22 

Q 

Perhaps you can tell me, what does R.o.l. mean 

23 

in capital letters? 

24 

A 

Report of investigation. 

25 

Q 

The, report indicates that in the course of your 


• 
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duties you had an opportunity to converse with numerous 

defendants; that's correct r isn't it? 

A Yes. 

Q By the way, at the time you spoke to defendant 
Capra,' were you aware that he had retained an attorney? 

A No. 

Q Are you aware of it n>w? 

A Yes. 

Q The report indicates that Mr. Capra weighs 200 

pounds. Did he weigh 200 pounds, as you recollect? 

A To the beat of my recollection he was heavier than 
he is now. 

Q As a matter of fact, I show you Defendant's Exhibit 
E. and ask whether you recognize the individuals in that 
photograph by number? 

A By number. Government 1 is Mr. Capra, 3 is 
special agent Sokel; Number 2 appears to be Sgt. Gillespie, 
and Nuifibcr 4 appears to be DStective De Marco, and special 
agent Allen Number 5. 

Q 100 per cent. You knew all of the arresting 
officers in Mr. Capra's case? 

A I know them now. I didn't at that time. 

Q You didn't know them tlKen? 

A No, not at that time. 

■ SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
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Q Now, you allege that the defendant Capra made thie 
statement to you at approximately 9 a.m. on April 14? 

A Approximately. 

Q That would be 9 o’clock Saturday morning? 

A 9 o'clock Saturday morning. 

Q When did you start woc'kiflg prior tOi 9 o'olock 
Saturday morning? 

A Officially I went on duty at midnight. 

Q So at the time the statement was made you had been 
working at your wnployraent for approximately nine hours. 

•Is that correct? 

A That's correct. 

Q And then some 72 hours later you remember the 
statement and wrote it down. Is that cofrect? 

A No. When the statement was made to me, then I 
reported it and I was told to reduce it to a report. 

Q Did you reduce it to writing prior to this report 
of April 17# 1973? 

A No. 

Q And when was the first time that you told the 
United States Attorney about this report? 

A I believe it was that day. It was Saturday, 

Q Which United States Attorney did you tell? 

A I really don't know because there were three or 
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foiib: that ware praaant and I raally don't know. But I told 
ona of tham. 

Q Who was prasant? 

A Well 

I 

Q Mr, Feffer, Mr. Feld, Mr. Valle? 

A Yes. 

^ Mr. Phillips? 

A I don't know if Mr. Phillips was there. Mr. Harris. 

Q Anybody else? 

A I don't reRiomber. 

HR. FBFFER: Can we have a tine as to whan they 
appaarad, instead of categorizing that data? 

THE COURT: Well, you may bring it out, if you like. 

MR. FEFFER: Fine, your Honor. 

' Q Do you remember the name of the other U.S. Attorney 
who was. there? 

A No. I think that was it. Only three or four that 
I can recall . 

Q So the first opportunity you had to report this, 
you did, which was about what time? 

A Shortly after 9 a.m. when I had a chance to see ona 
of itiy supervisors. 

Q That day, sometime during the course of that day you 
told the United States Attorney about this statement Capra 
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had made to you? 

A Yes. 

Q Now, the statement as it reads, "Ming, what are you 
guys going to do if you take all of us off the street, you 
guys will be out of a job." 

I have read it exactly as you have it here, if the 
government will concede to that. 

MR. FELD; I will rely on your representation. 

Q Is that the exact statement he made to you word 
for word as best you recollect? 

A As best I recollect, yes. 

Q Isn't it possible that he said "What are all you 
guys going to do if you take us off the streete^- instead of 
"What are you guys going to do?" Is it possible there might 
have been a variation in words as to what your report reads? 

A Could be . 

Q When for the next time after this report was sub- 
mitted did you read the report again, and I'm talking about 
Defendant's Exhibit I. for identification? 

A I have seen the report several times since it was 
written . 

Q When you say several times, would it be a month 
after, a week after, two weeks after? 

A It could have been a week after and then a month 
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after,! ^ have seen it more than once since I have 
sttbmitted It. 

Q So for the past five months r about five months ^ 
fr<m the date of the report ^ you have seen it about how many 
times? 

A Three, four times. 

Q And who has shown the report to you? 

A I believe I either went to the file myself, or as 
of the last day Mr. Feffer showed me a copy of my report. 

Q When you say you went to the file yourself, why 
would you go to the file to look up this report? Did some- 
one tell you you would have to testify with regard to this? 

A I believe someone said I may have to testify. 

Q Someone associated with the Department of Justice — 
I’m soifry, the U.S. Attorney’s office? 

A It may have been one of the agents in the office. 

Q So you studied the statement. Is that correct? 

A I looked at it, yes. 

MR. SLOTNICK: In fairness, your Honor, since there 
is no jury here, I think the exhibit can go in. 

MR. PEFFER: No objections. 

(Defendant's Exhibit I. received in evidence.) 

Q When you say "see l-72->697'*, what does that mean? 

A That was a case number which Indicates the case unde: 
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1 

2 

which Mr. Ciipra la llatad. 

1 

3 

Q Now, I hava shown this report to you, haven't I, 

. 

4 

Exhil5it I.? 

j 


'X No. 

• i 

j 

} 

6 

Q I'm sorry. Is this Exhibit I, the report you 

i 

7 

prepared? (handing) 


8 

A Yes . 

\ 

9 

Q You didn't type it out yourself, did you? 


10 

A I really don't know. It could have been dictated, 


11 

handwritten. I really don't know. Most likely it was on a 

- 

12 

belt, belt recorder. 

1 

! 

13 

Q And when you were dictating it or writing it out 


14 

you wrote this exact statement out* Xs tbat correct, to the 

1 

1 

15 

belit of your recollection that is what yoh spid into the 

1 

i 

i 

16 

microphone or that is what you wrote on your paper? 

\ 

i 

1 

17 

A To the beat of my recollection. 

i 

18 

Q And that was on April 17. I S' that: correct? 

\ 


19 

A That is the date that the repdrt was typed. 


20 • 

Q Do you remember when you wrote the report? 

\ 

21 

A Sometime before the 17th. 

1 

22 

Q Would it — it wouldn't be that date of the 14, 

t 

1 

1 

23 

would it? 

1 

1 

24 

A No. It was probably the 16th. 

, 

25 

Q Prior to writing the report or dictating it or 



SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 

FOLEY SQUARE. HEW YORK. M.Y. CO 7.48S0 





d«klO Waniewski - direct 485 

whatever you did that you don't recollect ^ anyplace did you 
write down the atatenant of Capra? 

V 

A. No, I did not. 

Q You maintained it in your head with you? 

A That's right, 

Q That's right whether you doubt these could be the 

i 

exact words the defendant Capra used when he spoke to you. 

Is that correct? 

A In essence that’s what he said. 

Q But they are not the exact' words that he spoke to 
you. Is that correct? j 

A I believe they are as exact as possible. 

Q However, if you had written them down the moment he 

allegedly said to you they would have been more exact or 
you would have said ^iT^hose are the words of the defendant 
Capra"? 

A That's right. 

MR. SLOTNICK: Your witness, 
as DIRECT EXAMINATION 
BY MR. PEPPER: 

Q You mentioned the presence of four or five U.S. 
Attorneys. At the time this statement was made at 9 o'clock 
in the morning, to your knowledge was there any Assistant U.S. 
Attorney present in the building? 
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A No. My racoXlection is the Assistant United States 
Attorney didn't get there until later that afternoon. 

Q Do you know for what purpose the As'sistant United 
States Attorney went to 57th Street? 

A It was the normal advising their clients of their 
rights and asking th«n the questions, I believe — 

Q The pre-afraignment Interview? 

A Yes. 

Q Did John Capra have an occasion at any time else 
during the day to address you or speak to you? 

A For cigarettes or coffee or talk about his golf 

game . 

Q What did he say with respect to his golf game, for 
example, if you can recall? 

A He wanted to know what was going to happen to his 
golf gaune, and I think I might have mentioned to him there 
were placed like Danbury, they have practice ranges or some- 
thing like* this. 

MR. PEPPER: No further questions. 

CROSS EXAMINATION 
BY MR. SLOTNICK: 

Q Now this report is entitled "Conversation with 
defendant John Capra." Is that correct? 

A Yes . 
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Q This report Indicatieft that during tha course of tha 
day, "In the course of his duties special agent Wanlewskl had 
an opportunity to converse with numerous defendants." 

Is that right? 

A Yes . 

Q One of tha op]portunities you had to converse with 
defendant Capra is whan ho made the statement? 

A That is correct. 

MR. SLOTNICK: I would ask the Court if it wants 
to read the report. 

THE COURT: If I want to, I will. 

MR, SLOTNICK: Should I give it back to the govern- 
ment? 

• MR, HELD: I think that would be appropriate. 

MR, LBVBNSON: Before this witness is discharged 
may I direct a comment to the Court? In the event that this 
motion to suppress is denied I think a motion for a severance 
under Bruton would be called for. To better prepare for 
such a motion I would like to make one or two inquiries of 
the witness and I think this would help the Court in deter- 
mining whether or not to grant such a motion. 

THE COURT: What is it you want to find out? 

MR. LEVENSON: I want to find out whether my client 

•• 

was in the cell block at the time that this statement was made 

w 
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and whether this officer interpreted that statement to include 
my client as one of the "us," 

THE COURT: la that because you don't know or you 
want to make a record? 

MR. LEVENSONi I want to make a record. 

THE COURT: Do you know whether your client was in 
the cell block at the time? 

MR. LEVEKiON: No, I don't. 

THE COURT: four application is denied. Find out 
and in due course if you need it we will get you the infor- 
mation. 

MR. LEVENSON: I think the Court should be apprised 
of it from testimony of a competent witness. This motion 
would be directed to that particular bit of information. 

THE COURT: I want to get through with this hearing. 

Your application is denied. You make your application on 
suitable papers. This man is a government agent. He will 
be available. I doubt seriously whether the premiss is valid 
anyhow, but you make an appropriate application. We are not 
going to run this on a casual conversational basis or we will 
be here all winter. 

MR. LEVENSON: I am trying to save the Court time. 

THE COURT: I know you are but you are not succeeding* 

(Witness excused . ) 
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MR. FEFPER: Ho further witnesses. 

THE CCXJRT: Any further witnesses for Mr, Capra? 

MR. SLOTNICKs X don't think no, your Honor. Mr. 
Capra would request a five minute recess, if possible. 

THE COURTS . Take six or seven. I will hear argu- 
ment on this motion right now when we return and I will rule 
on it. 

MR. SLOTNXCK: Thank you, your Honor. 

MR, STONE: Before you go for a recess, I have had 
an(te:her request from the defendant which I think I will relay 

I 

to the Court and after recess I will prepare the motion papers 
which you directed. 

Mr. Morris has asked me to request a subpoena from 
the Court or a notice to the United States Attorney to 
produce as his witness for a prospective area Agent Mickey 
Dehook of the Toledo Metropolitain Police Department. My 
understanding, through Mr. Morris, is that Mr. Dehook was 
instrumental in testifying in the Ohio case and he believes 
he will be brought here by the government . If he is brought 
here by the government as one of their Toledo arresting agents 
at any time during this proceeding, a formal subpoena would 
not have to follow. If not, I would have to prepare additions 
papers, I presume. 

THE COURT; Well, what is it you want of me? 
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MR. STONE: I am asking whether the government will 


produce Mickey Oehook. 


greae? 


THE COURT: For this hearing which is now in pro- 


MR. STONE: A hearing which will take place we hope 
in a matter of days. 

THE COURT: This applies to defendants as well as 
lawyers. I understand the problems of having an imaginative 
client but I don't want any more of this. We are going to 
run one proceeding at a time if you please. We are now runnin 

a whole series, lengthening series of suppression hearings. I 

1 

don't want counsel to Ju^ up any more in open court and bring 
on applications for this and that. 

If you have an application other than something 
relating to the proceeding in progress, or othet than an 
emergency like someone strangling in his cell, put it in 
writing. I do not want to impose on assigned counsel, and 
I realize it's a burden on you, Mr. Stone, but no more of 


this. 


(Recess. ) 


THE COURT: All right, I think the roost useful way 
to go at this for assisting roe will for me to hear Mr. 
Slotnlok now on why that alleged statement by his client 
should not be received An evidence. 
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. . I 

MR. SIOTNICIkt Many suggestionfs , your Honor. The i 

first suggestion that 1 make to the Court with regard to ! 

the alleged statement i« that as a matter of law it is not 
an incriminating stat«Mnt« it is not an admission, it is not 

I 

a confession, it is not a statement as a matter of law 
against penal interests and it is a statement which should 
not be submitted to a jury. • 

‘ t 

! 

The total contention of the hearing held for the las: I 
two days indicates that if the stat«iient was made that it 
was the type of statement that would have bean made in 
sarcasm, in jest. It %fas made to the keeper of the keys, 
actually the man who was to provide comfort and lodging to the 
defendant, to the man that may have brought them coffee or 

i 

may have been the reason for them being in an uncluttered I 

cell, ha the record in Exhibit I. indicates, it was a con- ! 

vernation. The heading of the report is ’’Conversation with 
the defendant Capra." In the report it said that agent Waniewiiki 
in the course of his duties had occasion to converse with 
various defendants. The statement appears to be on its face, ' 
at least at best, inaccurate. j 

The witness had testified he had been working for I 

i 

some nine hours. He had not reduced the statement until some 
72 hours latere that they may not have been the exact words I 

that the def^dant said. I think for a proceeding in which 1 

•» 

1 
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a possible statement of a defendant may weigh that heavily 
or be that Important to a jury, I think the Judge has an 
obligation as a matter of law to look at it first. 

I repeat, that if the statement was made and your 
Honor believes that Its context is close to be correct, 
because even the agent testified that in all probability it 
wasn't the exact words, I think it might loom that important 
for a jury and it might be troublesome with regard to the 
defendant Capra. However in the context of all that was said 
I think he was merely twitting. I just can't see this as 
being a statement as a matter of law, as a statement against 
interests . 

THE COURT: You want me to hold he was twitting as 
a matter of law. Is that what you are saying? Do you think 
I would hold a two day hearing to arrive at this jury que- 
tion? Go on to your next point, please. 

MR. SLOTNICK: Your Honor can also see that the 
answer of the agent was also in turn huraerous. 

THE COURT: I heard it. 

MR. SHM»NICKi The second point goes to the issue 

of Laches and which the U.S. Attorney's office indicates they 

just learned about. How have I been prejudiced by it? There 

are cases and there are cases of what is known as implied 
24 

prejudice. The Court of Appeals has a line of questions 
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called implication of prejudice basically relating to speedy 
trial cases. Suddenly within a month, month and a half of 
trial, a statement is pulled out alleged to be made by the 
defendant that I was not aware of that the U.S. Attorney's 
was aware of, a "‘statcanent of April 14, 1973. 

I think it ia Aot just fair to spring it at the 
defendant at this late etage of time. 

The other defendants have indicated a possible Bruto 
problam. if your Honor finds that as a matter of law it is 
ap incriminating atatement which should be submitted, to a 
^ think we are causing a great problem with regard to 
the trial. 1 say that in an advisory capacity. 

If your Honor finds it is an incriminating statement 
it is an admission against interest, I think that we have a 
severe Bruton problem with regard to the other defendants , 
and I would fortify my motion for severance, at least for 
those who made it. 

ffihe etatasMnt Is uncorroborated as yenat asoaor well 
knows, i think that thClre were certain improprieties that 
may cause this Court to reach a per se or prophylactic rule 
and I would offer this on the Court in its supervisory powers. 

We have had a record of an attorney appearing, of 
agents being aware of the fact that the man had an attorney, 
of Km being taken. I told the Court at this stage I would not 


SOUTHERN tilSTRICT COURT RERORTCRS. U.S. COURTHOUSE 
rOLEV SQUARE. NEW YORK, H>y. CO 7-4SM 




. \ - 




/ 


2 the court 2 hav« ^dicatttd my vlawa on the quea- 

g tion of character jnianlng or aignlf loanee of this state- 

^ ment. Whether it was a joke or aaroasai, all such questiona 

5 are for the jury and don't iii nqr view go to admisaibillty. 

0 I reject the. Laches point. 

7 On this hearing, which in light of what it adds up 

g to, t regret has taken so nuoh of the Court's time, 1 find 

g that the defendant Cainil was read the uratnings required under 

the Miranda deciciCMi;^ hqt more iiqtortniit now I finally 
realise, and really there is no dlspata about this on the 
record, there was no ottiptodial interrogation anyhow, so I am 
very doubtful that Miranda has anything to do with this pro- 


ceeding. 


I find that the statesMoit on the record before me, 


subject to what the jury nay determine, was, on a clear 

prepcmderance of the eVidenoa here, blurted out voluntarily, 

* \ 

not in .response to any Interrogation. .As to the wisdom or 
pmdence of nakiag a statement like that, I leave that for 
coRsideration elsewhere.. 

so with or without referenoe to Miranda, which I 
think is probably not aipposite, 1 find the statement is ad- 
mlsSlIble and I will leave, of course, to the jury to determine 
whether it was made, and if so idwit aignifioanoe should 
attributed to it. 
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As to tho Biraton pr6bl«B>= that seamB to me to be a ^ 
long rBach, but I would aay, pMroly for oaut ionary purpoaes, 
that I don • t sea any rtHaaen on the raopzrd aa 1 thua far 
underatand it why the govarnnant should plan in this context 
to praaant any ayidancB whatavar 6f tho other occupants of tha : 
call or those calls at.tlw tiaw pf the atateroent. 

I 

I aaawa that the govartuaent will not ba presenting 
any such evidence. Ip that a fair aasuaiption or do you know? 

MR. FEFFEIK I, haven't really thought of it in that 
context, your Honor, 

tub coons I Son have to think of it in ^at context . 
If you are going tosraaiint avldanca of the prapanee of other 
people in tha call at the time of this alleged statement to 
agent Waniawski, you had better give me a pre-trial memorandum 
on that. X don't think it's going to make any difference 
frankly. I don't think that tha 50 or 60 people in that cell 
could honestly claim a serious Bruton problem on the basis of 
being locked in that enclosure ^en somebody madp a statement 

of this kind. 

* 

.I'm not sure. 

MR. PEFFERt On reflection I think that is good 
advice and the government will stay away from mentioning other 

s 

people in the cell whatsoever. Just leave it to Capra alone. 

MR. SLOTIilCKa f Your Honor, with regard to the commen 
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about the Mirianda ptopuitition, theta la and thata has been 
written about the so~oallad Miranda Messiah overlap. That is 
actually «diat I was haadir? int6''^d that is what I thought 
I had presented in the hearing. Within the context of that 

I 

overlap# to the extant I understand it^ and I have sons sense 
of what you are talking about# I aiake the saae ruling. 

Now, I think it*s tiisa for us to begin the dis- 
cussion of our n'inlwisation probltfs. Does anybody have any 
other things to consider before that? 

MR. FEPFSRz Vour Honor# the, only point# of course# 
the govemnent has in Wind is the standing issue with respect 
to minimi sat ion# with respect to the three affidavits that 
were submitted by Capra, Dellaeava and 6uarii|iD claiihing 
ownership of Diane's Bar and the professional and personal 
use of the telephone therein. That is the baals bhay have 
asserted to challenge the wiretap in question. 

The government has documentary evidence in State 
organisations and other places to indicate that these three 
people did not own Diane's Bar at the time. As with the 
standing ifsuo on the Toledo baggage situation^ the governmen 
at this time requrests that these three defendants be com- 
pelled to demonstrate# more aWply than they have certainly# 
that in fact Diane's Bar and the telephone th^ein was theirs, 
belonged to them in November# December# January and February, 
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1971 and 1972. Because as of right now we have three short 
conclUBory affidavits to that effect. 

THE COURT: Let me understand what this is about, 
because I am not perfectly clear on it. Assiune they have no 
ownership interest in Diane's Bar, I take it we have a min- t 
imisation problem nevertheless because you are going to have 
wiretap evidence, of what is it, one conversation involving 
the defendant Oellacava? How many? 

MR. FEFFER: I think there would be approximately 
20 conversations. 

THE COURT: Vfhich you are going to offer in avidencf 
at the trial? 

MR. PBFPERi THat’s correct. 

THE COURT: Of Dellacava? 

MR. PEPPER: Dellacava, Guarino and Capra. Primarili 
Dellacava. | 

THE COURT: How, those you are going to offer wheths 

' * ■ 

they claim an ownership interest or not. 

MR. PEPPER: The point for minimization, and I can 
refer your Honor to a case in the Second Circuit, for the 
defendants totatve any right to challenge whether the govern- 
ment minimised telephone conversations over a telephone, they 
have to either own the premises or have leased the premises 
or rent the premises where the telephone is located in or hav: 
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some interest in that telephone. That's the reason that the 
government suggests why these three affidavits were filed, to 
confer .standing on them for that purpose. 

THE COURT: You mean if a man is overheard through 
a tap which %»ould not meet the minimization test, he can’t 
attack the tap If he doesn't have an ownership interest in 
the communication facility? 

MR. FBFPBR: Of course contest the tap. He can 
contest the probably cause that was utilized in order to get 
the warrant, in otder to^mt the order to put the wiretap in. 
But he doesn't have standing with respect to minimization,. 

I can refet your Honor to a Second Circuit opinion directly 
on point. 

THE COURT: Ifhich defines standing to somebody who 
was overheard? 

MR. PBFPBRi Correct. 

THE COURT: Refer me to that. 
i MR. FEFFBR: United States versus Poets. It is 
455 F. Second 117, 1972. I can hand your Honor a copy of the 
opinion or actually the book (handing) . 
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THE COURT: hmt n» g«t further focused. I may 
have to read this at somewhat greater vision. 

Which affidavits are you talking about? What 
is their date? Let me look at them and then let me find 
out from the affiants or the defendants who make these 
affidavits what the purpose of them may be. 

Are you talking about the affidavit in support 
of Mr. Feitell's motion to suppress? 

MR. FEFPER: In this affidavit, the defendant 

claims ownership . 

THE COURT: Which affidavit are you talking about? 
MR. FELD: I think those affidavits were 

submitted with Guarino's motion papers. 

NR. SLOTNICK: The defendant Capra has suboiitted 
a separate one dated SEptember 4th, indicating his 
proprietory emd ownership Interest. 

THE COURT: Now, let's start with that, Mr. 
Slotniek. Knowing that you are not putting in pieces of 
paper for fun, I assume that since you have an affidavit 
here alleging Mr. Capra's ownership interest, it's because 
you y^u need it, I now ask you idiat is the materiality 

of his alle<^ed ownership interest? 

MR. SLOTNZCK: The first thing he has done is 

4 

to indicate he has been overheard. 

♦ 
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THE COURT; What is tha data of tha affidavit? 
MR. SLOTNICK: Saptanbar 4th. 

THE COURT: What is it connactad to? I have a 
rather large pile of papers hare. 


MR. SLOTNICK: . I submitted soma fifty-soina-odd 
pages of affidavit^ your Honor. It's at tha and of that. 
It's subsequent to his applications for severance. 

THE COURT: It *8 with your notice of motion 
dated September 5th , right? 


, ! 


MR. SLOTNICK; That is correct r your Honor ^ 
served emd filed on that day. 

THE COURT: And the affidavit appears where? 

MR. SLOTNICK: His affidavit appears towards the 
end before Exhibit B. - It's the last two sheets of paper 


before Exhibit B, and he acknowledges the fact that he has 
been overheard on the various wire taps and he acknowledges 
his interest in Diane's Bar and Stove's Air Conditioning. 

THE COURT: We are just talking about that last 
thing. I take it you put that thing because it's a 
material allegation, right? 


23 

24 

25 


MR. SLOTNICK: I put it in for' the single reason 

that in an abundance of caution 1 felt that he should be 

* 

benefited from tha total overall 'lack of .minimization 

f 

rather than the restricted lack of minladLsation as to 
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himself. It is oiir contention that if a plan is overheard 
on a telephone pursuant to a tap under, I think, 2518, 
he is an aggrieved parl^ and he has a right to move to 
suppress with all of the same rights as everyone else. 

THE COURT: Mr. Slotnick, let's talk about one 
point at a time. Let me ask you to confine yourself to 
the question that I address to you. You now know what 
question I'm on iuid I'm not on any other question. I'm 
only on the question which Mr. Feffer has asked me to 
look at of Mr. Capra's alleged ownership interest in 
Diane's Bar. Mr, Feffer says that is an assertion about 
a matter of fact and it's a material fact. I'm asking 
you, is it a material fact, and you shid "yes." 

MR. SLOTNICK: That is correct, your Honor. 

THE COURT: All right. I think it's the same 
kind of material fact and I think Mr. Feffer may, for 
about the second or. third time this month, be correct, 

I 

the same kind of material fact that I have pending before 
me with reference to the suitcase. It goes to standing. 
I’ve now had a case cited to me, with which I was not 
obviously familiar and it looks as though it's in th^ball 
park. So I now put it to you, why should I nOt proceed, 
or maybe you agree I f^ould proceed, as Mr. Feffer urges, to 

consider at toe threshold this/, standing question and try it 

•h = 
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out on a factual racord. 

MR. SLOTNICK: Th« reason that I oppose the 
repltitlon of what did occui: in the prior hearing, that is, 
of placing the defendants on tlie witness stand and having 
thcnp. reswear to what they have sworn to already on a piece 
of paper, is for the following reasons^ 

Number one, the Government's record is replete 
with the ownership of Dellacava in Diane's Bar, and it is 
80 done in Detective Baton's affidavit where he indicates 
he has information, or words to that effect, that Dellacava 
is actually the owner of Diane's Bar. The tape recordings 
themselves, your Honor, Indicate that Dellacava 
operates such a great control over the phone at Diane ' s 
Bar there can be no question that he is the pKopxrietor . 

The testimony that has come before, one from the 
defendant Guarino who has already indicated that he, 
Dellacava, and Capra were partners in various enterprises, 
also Diane's Bar, as he stated. Also the testimony of 
Capra and Dellacava indicating they have been partners 
in various enterprises, I think Is sufficient lot the Court 
to establish total overall st^ding for minimisation on 
those phones. There can be, at least to my mind, and 
perhaps I'm persuaded by what else I may know, which is 

I 

not on the record, the fact that Capra, Dellacava and Guei ino 
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%Mir« partners in Di«n«*a Bar. 

t 

THE COURT: All Mr. Capra: rafara to la his intaraet 
in Dian4t.'s Bar and Stavo*a Air Conditioning. I dcm't 
raally know what that laaana. I have an intaraat in the 
Brooklyn Bridge. 

MR. SLOTNICK: That's bad draftamaaship. 

THE COURT: That 'a all the draftsmanship I have 

before me. 

The Government says it wants to explore that. 

MR. SLOTNICK: If your Honor wants tOf I can 
t(:^^ 7 rrow present them witlt another affidavit detailing 
what the term^^intereat,** means. 

THE COURT: Do you contest this assertion, Mr. 
Feffer, or are you just trying to — 

MR. FEFFSR: fto have records from state agencies 
idilch reveal that the owner is soaeboSy else of Diana's 
Bar. 

THE COURT: Nho i.8 revealed in the records you 

have? 


HR. FEFFSR: A man by the name of Armando Donato 
who has put his name with every licensing or regulatory 
agency that we have talked to, food agencies, liquor agencies. 
T^lure is no mention of Capra, Guarino or Dellacava on any 
of these xmcosd*. 
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THE COURT: Z just %rant your ligal vi«i» on this. 


If a parson has an Intarast In a bar in Hav York STate 
in tiia fom of having nada a larga loan or having 
acquirad a shara in tha aquity, >oth of tham, doas ha 
nacasaarily hava to ba shown on soiae Naw York Stats racords 
to hava that intarast? 

MR. FEFFER; Your Honoc, Z think tha raprasantation 
was mada during tha ooursa of tha last haaring that thasa 
thraa individuals ownad Diana's Bar. 

THE COURT: That's not what I asked you. You 
say you hava sciaa racords that this o^ar gantlanan owns 


Diana's Bar. 


MR. FEFFER: That is oa;raet. 


THE COURT: Do thoss prscluda thasa thraa or 


sons of thsai having an ownership intarast? 


MR. FEFFER: In tha oasa of Dallacava and 
Guarino, yaS, baoausa thay ara prior convicted felons. 

THE COURT: Yott Biaan they ara not supposed to own? 
MR. FEFFER: That is oorraot. 


THE COURT: What is it» mamm violation of sons 


Stats criainal law? 


MR. FEFFER: That is correct. 

THE COURTS HOw about Capra, doas ha hava. to show 
his ownership in sobni way? tha State have to 1^h.YS a 
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racord of it? 

MR. FEFFER: It's my uitularstandlng , and again 
I*m not speaking with any great degree or authority, 
if an individual has an interest in a bar, the papers 
that are submitted, the application that is submitted to 
these different agencies must reflect the interest which 
all people have in that particular establishment, whether 
it's a p 2 u:tnership that owns it, corporation. In fact 
we do have, I believe, applications that were submitted 
in support of these various licenses. 

THE COURT: Which purport to show the ownership 
interests fully? 

MR. FBFFER: Of ARmand Donato, yea. 

THE COURT: Let me ask Mr. Feitell and Mr. McAlevy 

about the question raised In connection with their clients. 

* 

MR. FEITELL: Your Honor couches it in terms 
of its being a threshold question. I don't know if you 
mean by that that it's dispositive because it seems to 
me there axe two issues that are involved, what I'm 
looking for in connection with the affidavit that we have 
submitted over the signature of DelXacava is the broadest 
form of standard — 

THE COURT: Don't answer some other question. 
Please, when I talk to your brother at the bar, listen as 
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though I mean It to apply to you. 

Hohr, I aaked the question and my question was, 
yo^ just heard hJja say as a convicted felon, which he 
alleges your client is or may be, your client is forbidden 
to own an interest in a bar in New York. Is that correct? 

MR. FBITELL: 1*11 accept that as statement of 
law without testing it further. It's not dispositive. 

THE COURT: Not all my questions are meant to 
be dispositive. I just ask th«a anyway. You know what 
Mao Tse Sung said, "One step at a time.** we are all 
Maoists now, as Dr. Kissinger would say. 

Hy question is, is it essential to your motion 
that your client claim an interest in this bar and do you 
persist in that claim? 

MR. FEZTELLs With respect to the narrowest 
concerning — 

THE COURT: . With respect to anything, do you 
persist in; claiming — 

NR. PElTBXdi; If you are holding me, yes. 

THE COURT: Z am trying to hold you and it's 
not easy. If so, can you tell me why, since it is a 
contested question of fact, evidently, we should not simply 
try it out and got it out of the way because Z think it 
will affect the scope of your minimisation claim. 

♦ 
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MR. FEITEUi: Only because there are counter- 
vailing considerations. If the Coiurt approaches the question 
with some, as I*m sure it will, sensitivity to the 
countervailing interests of defendants in a criminal case, 
utilising the Fifth Astendment rights, staying off the stand, 
not necessarily making themselves unineoessary targets, 
the Court could ask itself additionally whether there is 
sonething in the Qzvemnent's papers or elsewhere in the 
record that is going to otherwise — which would indicate 
a fact of ownership. That touches right alongside the 
question of good faith. 

I'll withdraw that; I know yoiur Honor if very 
sensitive about any claims wo make about good faith. 

I'll say this: There is sufiioient in the 
papers turned over to us by the Government and the taps 
recordings that have heard to very clearly indicate 
Stephen Dellacava's ownership in this bar. Without respect 
to any such thing as a prime facie showing of records that 
may be reposed in some State file sosiewhere as to vdio the 
licensee of record is. The Court is very well experienced 
in these matters and have doubtless heard of other cases 
where individuals have sub rose interests in properties. 

The Government in its affidavits on which it 
relies, particularly Detective Eaton's, surely takes the 
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position — 


3 

THE COURT: Where is this statement in Detective 


4 

Eaton's affidavit? 


5 

A 

MR. FEITELL: Paragraph 9, Page 17 of the 


6 

first Havarmeyer application, your Honor. 


7 

8 

Q 

THE COURT: Read it to me, please. 

1 

MR. SLOTNICKi That would be ny Exhibit G, Judge. 


U 

THE COURT: lot me look at Exhibit G. 


10 

MR. McALEVY: I can reeid it but you will have 

I 

{ 

11 

to bear with me because the copy that was furnished by the 


12 

Government was almost illegible. I might say the part 


13 

14 

concerning Mr. Dellacava's ownership is quite cl®ar. Perhaps 

the Government has a clearer copy. 


15 

MR. FELD: Give me the paper over again. 

■ 

i 

16 

MR. MCALEVY: ‘<>age 17, Exhibit G. 

i 

! 

17 

MR. SLOTNICK: ‘'Secretly owned by Dellacava.” 


18 

Your Honor, that is the last paragr^ from 



, 1 

loottom. May I read it? 


20 

THE COURT: Yes. 

j 

21 

HR. SZXITNICK: "On that occasion John Capra entered 

i 

22 

Diane's Bar, 2034 Second Avenue, secretly owned by Dellacava." 


23 

Page 17, your Itonor. 

1 

2A 

MR, McALEVY: That'S the affidavit dated Septomber 8 


25 

1972, your Honor. 

j 


1 

SOUTHERN OtSTRICT COURT ReRORTERS, U.8. COlilRTHOUSE I 

FOLEV SOUARE, NEW YORK, M.V. CO T^SNO | 



i> '7'.. 


V 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


510 

rdinch 11 

THE COURT: I hava somathlng marked Exhibit G. 

It aaye, "Whitastona Warrant No. 1." 

MR. SLOTNICK: I'm sorzy, your Honor, than It's 

Exhibit F . 

THE COURT: What about , that, Mr. Paffer? 

MR. FEFFER: I hava no idea on what information 
this was based. 

THE COURT: Whatever information it was based 
upon, it was a sworn statement by a Government official 
given to a judge as a basis for the eavesdropping latter 
on which you are now going to proceed to rely. 

MR. FEFFER: iTiat is incorrect. We are not 
relying on this affidacfit; we are not relying on any of 
the telephone convarsationa that came from the phone that 
was tapped. I believe this was a bug, a room bug in the 
Havarroeyer Club. This is a separate affidavit which the 
Government does not intend to get involved with at all. 

THE COURT: Detective Eaton made this affidai^'it? 
MR. FEFFER: That is correct, your Honor. 

THE COURT: Who issued an inrder based thereon? 

MR. FEFFER: The Judge, your Honor, of the Supreme 
Court — it's not clear on our copy, the name of^the Judge. 

THE COURT: Does Detective Eatrn play any part 
in the issuance of the order by, I thfnk it is. Judge Burns? 
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MR. FELD: Ym. It waa upon hia affidavit 
that th« order waa granted. 

^ THE COURT: It strikes me that for this kind 
of threshold question where there is the delicacy of 
privileges and possible incrimination, a plausible claim 
of ownership may well be enough since we have certain 
Fourth Amendment interests that we care about anyway. 

Why should 1 have to try this out instead of just taking 
this sort of priroa facie case in and say it shows enough of 
ail interest, to see whether the Fourth Amendmw.it has been 
neglected here? 

MR. FEPFER; It would certainly net give Capra 
and Guarino standing but it may hold for Dellacava 
if that is your Honor's ruling. 

MR, FELD: The practical length of the hearing 
if we only have Mr, Dellacava 's counsel participating — 

THE COURT: Do you want to withdraw your contention 
with respect to Hr. Dellacava? 

HR. FEFFER: I don't think so. I think in view 
of the records that the Government has in its possession 
which establishes more than conclusively that the legitimate 
owner, or at least the individual that has his name up 
for various licenses, is not one of the three defendants. 

I think that these defendants should not come into this 

. « 
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CouT'fc and axpac^ tha Court: to indulgo in a very longthy 
procooding basod on that ^'pa of a racord. 

THE COURT: X axpact you to show ma a way to 
avoid being in a lengthy prc^aading. But, apart from 
that, where now does Mr. Dallacava swear in the papers 

before me that he has an ownership Interest in Diane's 
Bar? 


MR. FEITELLj In the notice of motion subnitted 
by Mr. McAlevy, which I had ny client, after a consultation 
with him, supply an affidavit. 

THE COURT: I'm having a little trouble, as 
you can see, keeping these papers straight. 

MR, McALEVY; Your Honor, maybe I can aid the 
Court. With my motion papers, I filed an affidavit of 
Stephen Dallacava. Attached to that affidavit was an 
affidavit of my client, Mr. Guarino, and an affidavit of 
Mr. Capra. The Dallacava affidavit is the one which sets 
forth, axid I cjuote, "Kaich of us had control over the 
premises in which the bar and air conditioning presiisea 
was located" — I'li start from the beginning. 

"Number two, Diane's Bar and Steye's Air 
Conditioning were, during the period of surveillance, 
owned by myself and defendants Capra and Guarino. Bach 
of us had control of the presdses in which the bar and air 
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conditioning businoan wan conductad." 

THE COURT: NoMr, that is a rathOT oonoluaory 
affidavit r but X think X*st going to adopt a kind of raiddl® 
position. I'm not dalightad about having than gat on tha 
stand now to tastify about thair ownarship intairast. X'm 
also not dalightad thay should ba abla to play fast and 
loosa with diffarant govarnnants at diffarant tisMS. 

Xf thay ara forbiddan by Stata law to own this 
bar, which paopla saaa to assiuM arguaado is so, and it 
than baconas convaniant for than to claim ownarship for 
tha purpoaa of assarting soma fadaral intarasts, X think it 
unsatisfactory that should hava it both ways. 

Tharafora, for i^tirposas of my haaring, I'n going 
to rndopti'- a middla ooursa. X will allow you to imt in an 
affidavit, aach of you, sworn by your cliant, spaoifying 
with particularity tha origin, tha natura, and tha axtant 
of his ownarship intarast in Diana's Bar. I will find 
that sufficiant to giva tham standing undar tha doctrina 
of this oasa that £1r. Faffar has oitad to na, without trying 
out tha truth or falsity of thosa asaartlons any furthar. 

I think I can aaaka that sort of rough accommodation on tha 
two grounds that, first, nona of us is gding to liva 
foravar and wa hava to cosqplata this prooaading soma day; 
and, sacond, it shooid ba sufficiant for ny purpoaas, and 

* ? * 
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I*in worried primarily abou^ tba Pourtli Anandraani:, if 
thay ara willing to aaaart this kind of ownarship intaraat 
in tha faca of tha paiiui and panaltiaa thay may 
confront alsewhara, sufficient for me to say I'll taka 
that and try out 'l^a privacy problem and let somabody else 
worry about whether thay should pay any penalty for that 
ownarship, if it's alicitad. 

Now, can I have such affidavits by tomorrow? tf 
I can, wa will proceed with other aspects of this subject 
starting now. 

MR. SLOTNXCK: Your Honor, I would respectfully 
request, since it's 4:06 O'clock, that wa break early 
today. I know the othfr attorneys have bean working as 
lata as I have, perhaps erven later, and wa ara all sort of 
dogging and gat to work with our clients and prepare this 
af f idavit . and have it for your Honor at 10:30 so «fe can 
donmanca with an orderly pro c eeding . 

What I'm asking for is a break. 

THE COURT: Is that agreeable to the rest of 

MR. MoALEVY: To the defendant Guarlno, your 

MR. FEITELL: To the defendant Dellacava. 

THE COURT: Wa Will quit early today, wa will. 

t 
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quit about 4:30 becauM I want to u— If we can at least 
qmt some other preliminary questions out of the way, 
of which will be very strenuous to any of you, and some 
of which may help me to move along a little more speedily 
in this case. 

I'm not at all clear I'm going to cover all the 
questions, but even the correct ones, but you will raise 
the correct questions in due course after I have raised 
some of those that concern me. 

First, there was in the initial brief of the 
Government some learning, including references to and 

9 * 

quotations frcna Judge Pollack's recent opinion in Deiner, 
on the question whether there is, for purposes of this 
subject a distinction to be drawn between recording and 
monitoring. Whether one loight and the other might not 
constitute interception within the meaning of Section 2518. 

It is my in^resaion, possibly erroneous, that as 
a result of later papers filed by the Government, that 
question has disappeared from this proceeding. Beceuse I 
then am given to understand that '*>*■ or misunderstand, thtt 
monitoring and recording were coterminous in this case. 

If they were, I don't have to worry about the difference 
between them. 

Now, is that lb£«r ia^easion correct an^ is that 

\ 
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•arllsr issu* out o£ th« case? 

MR. PELD: Yas, youT Honor. 

THE COURT: 6o aithoT racording or ia4nltorlng, 
as far as this procaading is conoarnad, can bo considarad 
to ba Intarceptlon? 

HR. FELD: Yas, yoiir Honor. 

THE COURT: All right. 

Nowr as I undar stand it, tha aavasdropping ordar 
or tha wira tapping ordar — vhat is tha correct name for 
this kind of an ordar? 

MR. FELD: Undar tha MatNr York Stata statute I 
think it's rafarrad to as an aavasdropping warrant. In 
tha fadaral court it would ba an ordar, but Z think tha 
“warrant" or "ordar" ara intarchangaabla for our purposes. 

THE COURT: The eavesdropping warrant that is 
going to concern us nost iiamadiataly, tha one at Diima's 
Bar, authorized intaroaption of conversation;? to which 
one Mr. DallaValla..wa8 a party. Than I understand that wa 
ara going to have conversations offered in evidanca hare 
between parsons, none of whom or neither of when was 
Dellavalla. 

MR. FELD: That is correct. 

THE COURT: The Covamaant olains that it will 
danonstrata tha propriatq^ of those' ovwhaarings . . 
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MR. FELD: y«g. 

THE COURT: All right. 

MR. FELD; It Is an extcntlon and amendment order « 
your Honor. You have copies. 

THE COURT: I haven't read everything In this file. 
I had better confess tliat to you If It Isn't perfectly clear, 
and you will have to help me as I go along. 

Then there Is a question raised as to the failure 
of the defendants to receive notice. On® of the answers is 
that Justice Blms authorised postponement. I take it that's 
a factual contention and that the authorization you will have 


before me. 


MR. FELD: We will have evidence . relating to that 


fact. 


THE COURT: An order of seme kind? 

MR. FELD: It is more complicated than that. 

THE COURT: Again it Is a question of fact? 

MR. FELD: Yes. 

THE COURT: I will want to know whether or not the 
government establishes that, what prejudice there is from the 
postponcoBent of notice or the delay from giving notice and 
I guess I want to know as a matter of law whether the argu- 
ment for the defense falles in the absence of a finding of 
prejudice. That is the government's contention. I am not sur 
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delivered tc> thdie who were to be governed by them and what 
they did about then. 

MR. FELDt Yes. As a matter of fact we intend to 
call Mr. Fishman who is the Assistant District Attorney in 
charge. 

THE CODRT: The only other preliminary things I 
have are trivial. I assume that somebody early on will give 
us soste orientation in the technology of this business; 
that is, how the recording equipnent works, when it is on, whs 
it is turned off, how it is on, how it is turned off, and 
so on; 

Now, those are the only questions, several of them 
involving the presentation of evidence, that I have as pre- 
littdAaries prior to the awful prospect of listening to these 
tapes. X don't know to what extent you all feel that the 
analyses of the two sides are materially different that I have 
to resolve Issues of fact about th«n. But I gather from a 
quick look, and Z will take a slower look before tomorrow, 
thaiyou do have a wide discrepancy from your Views of pro- 
portions that were pertinent, the propositions thdt were ter- 
minated, and so on. I also think thet just taking Diane's 
Bar alone it adds up to what, 40 houxfs of tapes? 

MR. FBLDx 32 hours approxiiuitely. 

THE COURT I The way Mr. Slotnick' likes to work 
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will be 13 trial days; it might be less if we press him. It 
is a lot of Ir^inie. I don't think I will listen to 32 hours 
of tapes, and I now advise the defendants that X will not 
and the record shows siy purpose. not to. If that is in error, 
you have it delivered as explici||v ^ can present it. But 
I ask you to take on this obligation in connection with. that 
determination. I ask the defendants to contrive, in the 
next day or so, a formulation of the best and most efficient 
sampling technique they can think of that will vindicate their 
contentions about the isqpropriety of the procedures followed 
in this wiretapping business. 

I want you to give me, and you can %arite it down 
together or separately, a formula for a sampling scrutiny or 
audition of these tapes which you think will serve to show the 
basic points you want to make concerning the unfairness, the 
unreasonableness of the conduct of these eavesdropping of“ 
fleers in connection with Diane's Bar. 

I don't think you have done that. I am not saying 
you had to, but before you go on, and do it, am I correct in 

€ 

saying the defendants have not thus far suggested any such 
feasible or limited approach to the problem of listening that 
the Court must undergo. 

Mr. Feitell. 

MR. PBITELLs Ue have ordered to the greatest degre< 
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possible those conversations which we think are offensive. 
They are virtually at our fingertips . They could consume 
considerable portionp of the Court's time, selective though 

Tour Honor talks about a formula. The only formula 
is you have to sit down with the attorneys who will have to 
sit down and select specific conversations from specific 
tapes and tax your Honor to them and see how your Honor 
responds to them and see what the value of them is. 

THE COURT: If you have 32 to 40 hours of listening 
and you find, as an advocate for the defense, 30 ad.nutes that 
i* Cffensive, that is 164 from 18© , and you can just say 
to the Court there is outrage in that percentage of this and 
that is what we are tellingyou, and you can listen to the 
30 minutes. That seems, to me obviously not to be satisfactory 
.to anybody, not to the defense, not to the prosecution, becaus 
it has to be put in context. Now, that is a job of creative 
lawyering, on which I think you ypunger and more energetic 
people should be set to work. That's the job I am assigning 
you to do, is figure out how much listening I have to do to 
make filrly, from your point of view effectively, the adver- 
sary points you want made and presented to me. I have in mind 
very simply if we get a couple of hundred more judges in the 
next year or two the Courth of business if we are going to 
spend our time listening to thousands of hoiars of wiretaps 
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under tiiia section 2518. I don't think we should do it. 

Until I am instructed that we must, I won't. 

You have to try some manageable way to conduct 
this inquiry so that the substance of your clients rights is 
preserved and the Court supervises both at the same time. 

MR. PEITELT.* We should single out as many as your 
Honor would be willing to hear which we consider offensive am 
which won't overburden you. 

THE COURT: I tried to say more than that. I tried 
to say, single out the offensive ones and give me a setting 
in which to hear them that makes your point fairly. And 
perhaps I am going to have to ask you to present your menu 
of listening to the government and maybe they will put in 
additional portions and I will hear the whole business when 
we get it down to raanage^a 5 le size. 

MR. PEITELLi We will be concentrating on Diane's 


1 and 2. 


THE COURT: Subject to being tought better, it se«as 


to me that all that is going to happen in advance of this 
trial is that I am going to rule on the motion to suppress, 
the things allegedly o^►erheard under Diane's Bar orders 1 
and 2 on the understanding that is the only things the gov- 
ernment means to offer at trial. Is that a correct under- 
standing? 
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MR. FELDt That is a corract understanding. 

THE COURT: New, as to the motion to dismiss the 
indictment, because of non-minimisation, I am almost ready, 
to deny that now out of hand. But if necessary, in some 
halcyon day next spring « I will reconsider it, if necesaazy. 

As to possible problems of taint relating to other 
wiretappings , I have the same general view. 1 will not try to 
cope with those pre-trial. I don’t think a judge intelligentl 

can, or at least I can't. The best way to decide taint, it 

seems to me, is to let the government be warned that if they 
should someday get a conviction on tainted evidence it won't 
stand up, and then look at alleged probl<uns of taint after 
they have used the evidence that is asserted to be taint^. 

I am hot positive that is correct but that is the. 

way I plan .to approach this problem, especially since, as I 
understand it, the motions to dismiss on minimization ground 
did not come in until this oionth. Is thatacorrect under- 
standing? 

MR. FEITEL]:.t Until September 5 when your Honor 
gave os permission to file them. 

THE COURT: That is this month. 

MR. FEITELLi Yes. No Labhes involved. 

THE COURT: I never use Laches in criminal cases 
until I heard it from Hr. Slotnick. It is not g question of 
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' ROLKV SQUANC, NIRW veSKi N.f> CP 7.4BH^ . 

• . ',1^ » ■ ■ ' n ^ ■ t 




Laeiwsr it Is a qiuM|iion of fair compliance with your time 


praBcriptiona as to the making of motions. You may remember 


some judge long ego made a preecriptioa about a time for 


motions. The fact X extended it doesn't mean we must postpone 


this trial for a couple of months to try out taint questions 

i 

or a motion to dismiss the indictment. 


We may someday try then. That's the only relevance 


of September 5. If you have a tainted convietioi^ I am not 


at all sure you are forclosed but X am not at all sure the 


question is open, we will have to look in later. 


MR. SLOTNXCK: So the record is clear, I am sure you: 


Honor recollects your Honor's order of July 30. You indicated 


that I could further proceed on the motion to suppress. At 


thattime we knew your Honor was taking the August vacation and 


if X can read the paragraph into the record, if you want me 


to I will. 


THE COURT: You don't have to read that at all. X 


said I am going to hear the motion to suppress. 


MR. SLOTNXCK: Thank you. 


MR. FEXTELL; Hr. Feld seems to have gotten a quick 


foothold by the Court by suggesting to you that he doesn't 


intend to adduce proof at the trifA' directly relating to 


28 orders not before yovac Honor that there ie no minimisation 


question relating to thc^^e orders. When I suggested to your 
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HSher that we would work on Diane'e 1 and 2 In tema of puU 
out natarial that would be of Interest to you, I was euggeet- 
ing in tanas of Judicial eeoiwnqr i don't intend to forego 
the argwent, subject to your Honor's approval, that the latui 
of ninlmisatlon has to also be considered in connection 
with this huge parade of orders, which the government says it 
i* not going to diroctly rely upon. 

THE COURT I Why do I have to consider that? 

MR. FEITOLIit Because the indictanint in this case 
inevitably grew out of a product of those orders. 

the COURT: That goes to a thing which I said is 
postponed to some other day, which may never come, a post- 
trial concern, l thought I made it clear. If you have 

some cogent reason why that must not or may not be postponed 
I will hear you. ' 

m, FEITELL* Minimisation is a little different 
than taint but it is the kind of ineffective material that 
goes against the values of the statute and I just wanted your 
Honor to understand if you are talking with taint, that is 

good but I am talking about minimization and that might be 
slightly different. 

THE COURT* Minimization for what? I thought you 
just said in terms of whether the indictment is valid. As to 
these other taps, let’s be sure wo understand each other. 
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from which the govenmnt does iiot pro^se to adduce evidence 
why should I now consider the adequacy of the effort to 
minimize? Answer that, please. 
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MR. FEITELL: Wall, if your Honor's assumption 

3 

is correct that the Government's proven it. I'll await 

4 

the date as long as X have the time and the opportunity 

6 

at some time and I know that your Honor will ctnisider it 

6 

if it becomes relevant in connection with these legal 

7 

motions . 

8 

THE COURT: The only reason I'm hesitating is I'm 

9 

not sure I understand you. I figure I ought to understand 

10 

you because you might be right, and then I ought to do 

11 

what you want me to do . I don ' t know what you are asking 

12 

me to do. 

13 

MR. FEITELL: Perhaps as the heuing develops 

14 

and the point peeks up from time to time , your Honor may . see 

15 

it in a different light against the background of how the 

16 

case is developing. I don't know that we should waste zmy 

17 

more time on this. 

18 

THE COURT: Okay. 

19 

MR. FELD: I have one point to make, your Honor. 

20 

The defeiidants in their motion papers charge perjury in 

21 

the first affidavit submitted in support of the first 

22 

Diane's Bar order. It appears to indicate they wish to 

^ 23 

use this hearing for purposes of exploring what is set 

24 

forth in the four corners of the affidavit, now, l dcm't 

25 

believe that they have made any sufficient showing to warrant 

> 
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•uch a h«aring« and sat forth ths authoritlss on that 
in our metnorandua of law, your Honor. I think that tho 
issue which we ought to be considering are those relating 
to execution of these orders, and that the hearing be 

I 

confined to those issues. 

THE COURT: Well, we Still have five minutes on 
this preliminary discussion and I'm willing to consider 
that. There was a suggestion in the papers that the 
bases for these charges of perjury should, for some reason 
of safety or prudence, be given to me in camera. I didn't 
understand what anybody proposes to give to me in camera. 

MR. SLOTNlCKt We have in our memorandum submitted 
to the Court this morning laid out basically to a certain 
extent the allegations thatweoharge are perjurous. 

THE COURT: What is it you want to tell me in 

camera? 

MR. SLOTNICK: Detective Eaton in his affidavit 
for the first Diane Bar — for the second Diane Bar and 
also the first, indicates he overheard the voice of 
Joseph Della VAlle and Joseph Della Valle is to be heard 
on Diane's Bar. He does record a conversation that he 
relates to be of Joseph Della Valle. Your Honor, we have 
heard the recording that l^e has presented or in his 
affidavit that indicates it's Joseph Della Valle. No way. 
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no how, could that poaaibly bo the voice of Joseph Della 
Valle. At the time Detective Eaton makes this statement 
he is recording Joseph Della Valle at home. I*m not saying 
he was home that exact axxnent, but he has a sufficient 
coi^arison^ If your Honor will listen, and one of the 
^ings we will offer to your Honor, is to listen to the 
con^asting voices, so that you can see that the one 
converstaion that Detective Eaton indicates Joseph Della 
Valle is overheard on the Diane Bar is ccsnpletely untrue. 

Most of the defense, the three of us, at least, 
for Dellacava, Guarino and Capra, have listened to Joseph 
Hella Valle, have listened to tape recordings of Joseph 
Della Valle played ocmtonporaneously with Detective Eaton's 
affidavit, we have listened to what he alleges to be Joseph 
Delia Valle and we would like your Honor to listen to that 
and make your own decision as to — 

THE COURT: First, arsyou going to put on evidence 

A 

that Della Valle couldn't have been the one that made 
these? . 

MR. SLOTMZCKt Well — 

THE COURT: Let's see what happens after you 
put it on. All I'm going to say at this mome n t, as I 
understand the law, you can't controvert an affidavit 
in support of a search warrant simply by standing up and 
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saying it's par jury. But if you make a substantial or 
colorable or mean ingful shoving by evidence of sooie 
basis to believe there may have been perjury, then without 
sticking to particular adjectives I use, substantial or 
whatever, at some point the question ought to be tried 
out. So you will tell me what you have sho%m and then I 
will consider whether I'm going to consider perjury. 

MR. SLOTNICK; He can, your Honor, in the same 
way Judge Bauman did during the so-called JDL hearings 
say for the purpose of the minimization hearing we can test 
this out and someday say to your Honor during the course 
of the hearing or at the end of this ccming hearing, 
^^•^•ctlve Eaton said so-and-so, ^is actually happened, 
therefore, it's untrue, attacking the face of the warrant. 

MR. FELD: Your Honor, my concern is this: 
•^^ctive Eaton is going to testify here. It seems to 
me that we ought to confine o\u:selve8 to what happened 
®^^***’ Dece m ber 8th when the order was executed that 
things were being monitored. Hhat counsel, if I understand 
him correctly, proposes to do is to go into detail about 
what happened prior to December 8th, which is set forth 
in the order and he has made no showing to justify such 
a hearing. 

THE COURT: He says he is going to make a showing. 
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im.. FELD: If h 0 do0s, should have a 
separate proceeding to deal with that if he makes such a 


showing . 


THE COURT: I don't care whether it's separate 


ornot. ffhen he is about to make the showing, which is 
a iMtter of evidence, he will proceed to try to make it. 

If you have an objection, I will hear it. 

Look, I'm not going to subdivide this motion 
to suppress. I think, though, we have a feuicy new word 
for it, minimisation, essentially we are hearing a Fourth 
Amendment type motion, we are hearing a motion to supprstes 
evidence as obtained in violation of Fourth Amendment rights. 
One way you can try to suppress is to plan that the 
affidavit in support of a certain order was perjurous. 

All I'm sfl^istg is that before you can get a hearing on 
that, you have to cosw forward with some showing that there 
is a case of that. 

MR. FELD: That is what I'm saying. 

THE COURT: Mr. Slotnick says he is going to 
comm forward with lAkat. 

MR. SLOTNICK: I hopT: so. 


THE COURT: If he hadn't said that -- I'm quite 


sure he did. 


MR. slotrXCK: That's what I have said. 


southern district court reporters, u.S. courthouse 

‘ FOlIEY SQUARE. NEIS YORK, N.V. CO 7-ttBO 


..„.r 


rdmch 6 


THE COURT: Any other kind of ground rule probleeie 
that you want to tell me about so %re know where wo are 
going? . 

MR. SLOTNICK: I would ask one thing ^ your 
Honor. We have with regard to the audition business and 
listening to tapes, l will say that your Honor's request 
some two weeks ago oaught me very short, I spent a lot of 
the summer listening to tape recordings. I was wondering 
whether the logs have it keyed into some sort of a 

counter so we can find the conversations as precisely as 
possible. 

MR. FELD: The answer is no. We don't have logs. 

THE COURT: There is no way of coordinating 
the logs with the tapes, if you have a logged conversation 

between "x” and "Y," you have no way of knowing where to 
go. 

MR. FELD; Yes. But it's not on a counter nianberi 

THE COURT: Do you have a methodology? 

MR. FELD: Yes. Knowing which day a conversation 
is according to the log, we can then refer to the appropriate 


tape. 


MR. FEPPER: No, youT Honor. I think, as far as. 


I under stand, the logs do not reflect individual tapes. 
If you read the logs you get the days and the times and 
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thtt sub j act of tha oonvorsation. 

MR. SLOTNXCK: Thay do rofloct tha tapas. 

MR. PEPPER: Tha tapa numbor? 

MR. SLOTNXCK: In casas tha^ do not. In tha 
Dalla Vallo wlr« thay do not. . I'm not sura about tha 
Diano's Bar wira. 

MR. PEITELL: Diana's Bar, do you got the real 
number and the data and tha time but you don't gat the 
counter number? 


number"? 


THE COURT: ^at Is the meaning of ^counter 


MR. PEITELL: There is a little wheel that's 


like an odometer. It indicates how many inches into the 
reel you have progressed. Each reel goes for about two 
hours. Now, we may have a conversation within the first 
half -hour, and in order to zero in on it, it would be 
helpful if we knew. The counter %rould reveal that. 

MR. SLOTNXCK: For Nr. Feffer's infopnation, 
your Honor, Diane 'e Bar logs do indioate which reel the 

■jy • 

conversations are on. 

MR. FEFFER; But the reels, as indicated, are 
two hours long. X think potinsel is going have to, if 
they wish to pinpoint conversations, is going to have to 
make that cosgiarison between log and number on the tape 
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rttcordar thamsttlvas so thsy ceui do it sxpsdisntly. 

The Government will Ikewise have to do the same thing. We 
are going to have to go through the reel of tape and take 
the number off the machines to gat to it very quickly 
That is the counter of the machine. 

t 

THE COURT: What do you suggest I ought to do 
about that, Mr.Slotnick? 

MR. SLOTNICK: Extend the day, your Honor. 

It becomes a yoeman job. 

THE COURT: If you prepare an order. I'll sign 


MR. SLOTNICK: It becomes a rather yoeman job. 

I had assumed the Government had the counter numbers 
together with their logs. We will do the best that we 
can. I guess we have no alternative. 

THE COURT: I'd urge you, though I don't know that 
this is going to be Very effective, to consider sitting down 
lawyer to lawyer and talking about this . This is a subject 
that I think is goinq to deflect a lot of people from 
going to law school If we don't learn how to make it 
more manageable thr:n it is now. I think the Government has 
a; gxrgat. interest in trying to make the technology of this 
effort available for both sides, and, incidentally, for 
the judges. I.'d like you to see i'f you could think together. 
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I don't ev«n know hiw to turn oh th« phonograph ao I'm 
not vary goo(^^ at moohanlcal oqulpmant. I'd Ilka you to 
think togethaTr you hava played with the tapes, about 
how you can work out a technique for zeroing in on particular 
conversationa and try to help each other. Then you fight 
about the legalisms all you like. 

MR. FELD: Wa have selected conversations. 

THE COURT: Try to help each other to handle 
this mechanical job. 

MR. FELD: We will do our beat. 

THE COURT: Because, in the end, I'm really going 
to press you to sit down together and put together one 
prograni of listening to which I will devote some reasonable 
amount of time, like one court day, £uid I will listen to 
this joint performance and you will present to me all 
the things you want^to argue from that effott. You can 
quote anything you like. I'll read anything you want to 
write down. But I will not spend a week or two here 
listening to these tapes, because I assure you that I 
will have stopped thinking about them on about the second day 
and it's a silly kind of a, project for judges to engage 


So that's the idea. I want to hear your 

' * . t * 

arguments, I want to decide the (Questions, but X want to 
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work at it within tho limits of tho onorgy and attention 
and that's the way. 

MR. SjjOTNlCK: Wa have, and I speak for the 
defendants , pretty much an idea — I would say we have an 
idea of the conversaUons that w© are interested in. our 
problem is finding them. 

THE COHRT: All right. 

Mr, Feld has generously said he would help you 
any way he could. 

10:30 tcMnorrow morning. 


(Adjournment taken to September 20, 1973 at 


10:30 a.m.) 


* * I ^ § 
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September 20, 1973 

” i0:30 a.m, 

(In open court.) 

THE COURT: Are we ready to proceed? 

MR. FEFFER; We were handed a copy of the affidavit 
of Stephen DelUcava, John Capra and Guarlno. We would like 
a few moments to look at it and read it. 

XHB COBKr: You my do that during the receaa. Ut'a 

14 proceed with the evidence you want to put In on the mlnl^- 

15 cation hearing. 

16 MR. FEFFER: One other preliminary natter. Clifford 

17 FlsliMn who would luckily be the firat wltneaa Is on trial 

18 hl-aelf today.. He will be »ralUble tomorrow nomlng, so we 

.» 1^: ta. coai. EC. J-uto aul flrsi and would like pemls.lon 

20 to eali Mr. Flshnai. toanrrow nomlng. it nay be out of order 

21 iiiirtnitiat, but would fit in at the end. 

® MR, SLOTNICK: No objections. Your Hooor. 

« ' THE COURT: All right. 

. rj 

^ H M HILL, called as a wltneaa on behalf of the 
Bovem-aot. Imrlng firat been duly sworn, te.tlfled a. follow.: 
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TH^ WITNESS: Lt. John J. »lillg New York City Police 


Officer. 

DIRECT EXAMINATION 
BY MR. FEPFER: 

Q Lt. Hill, how long have you been with the New York 
City Police Oepartaent? 

A Next laonth it will be 17 years. 

Q And what is your present position? 

A Executive officer of tile Detective Division's Auto 
Squad. 

Q I want to direct your attention to November, December, 
1971, w^t was your position with the New York City Police 
Department at that time? 

A I whs in charge of Squad B of the S.I.U. 

Q What is the S.I.U.? 1 

A Narcotics Division of the New York City Police Depart - 


Q At that time there was an application made to Intercept 
telephone conversations of a Joseph Della. Valle relatlim to . 
ciarcotics over telephome nunOier 722-9595, located In DUne's 

^•r and telephone 829-6406 located In a residence in the Bronx? 
A Yea, I did. 

Q Pursuant to this application was an order issued to 
;hat effect? 
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There was. 


Q Did you have prior experience In eupervlslng Inveetl- 
gatlona In which wiretapping waa utlllaed? 

A Yea, I did. 

MR. SLOTNlCK: Objection, Your Honor. 

THE COURT: On what ground? 

MR. SIXITNXCK: Hla prior experience la Irrelevant 
to this wiretap. 

MR, FEFFER: Your Honor, I'w trying to bring out that 
thla officer haa aupervlaed nonltoring offlcera on prior 
occaalona and therefore Inatructed hla nen cn how to monitor 
baaed on thla prior experience. 

THE COURT: I'll allow It. 

Q Approximately how many auch prior Inveatlgatlona? 

A About ten. 

Q Baaed on thla experience did you give the officers 
In your group certain inatructlona on how to monitor the wire- 
tap converaationa at Oiane'a Bar? 

A Yea, I did. 

Q Can you tell the Court baaically what theae Inatrue- 
tiona ware? 

A I Inatructed them that whenever they were present at 
he wire initially that they would sign In when they turned the 
ire on. If they left for any reaaon, that they had to turn 
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During whet hours did your aen work on the Diauie*t 
Bar wiretap in nonitoring eonvarsatloha? 

A It fluctuated from day to day. It depended on logie- 
ties* how many men 1 had available; when the bar closed they 
would turn off the wire, whatever hour the bar closed, whan 
our subjects would leave the premises and they would maintain 
sui^eillences , I told them they could turn off the wire and go 
hovoe. It was varied. Ho specific hour. 

Q No 24-hour surveillance? 

A Ho, sir. There were, I believe, at tisws 24 hours 
but it wasn't the routine. 

Q Do you recall the hours when your men left the moni- 
toring plant each evening? Generally. 

A Generally when the bar closed. 

Q I want to direct your attention to December 8, 1972. 
On that date did you have occasion to meet with Clifford Fish- 
man, an Assistant District Attorney? 

A Yea, I did. 

Q And did he give you certain instructions on that date 
relative to monitoring the wiretap at Diane's Bar? 

A Yes. Ha specifically stated to ow and the other 
detectives that he wanted to impress upon us that this was a 
public telephone, that the officers must be present, that they 

t 

would monitor the ceoveraatlons that caaw over the phone and if 
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there was any persons Who were not specifically mentioned in th 
wiretap that they would turn it off. And, of course, about 
privileged conuunications. 

Q Now, did he also relate to you what to do in the 
instance of identifying the voice of Della Valle? 

A Would you clarify it? 

Q Did you have any discussion with Mr. Fishman as to 
identifying the voice of Mr. Della Valle over this telephone? 

A We had difficulty in the beginning, as I say, identi- 
fying him because over the phone they were talking in grunts 
and groans and there were guarded conversations and it was very 

difficult to understand the conversations that were coming out 
over the phone. 

Q Now, the instructions which you received from Mr. 
Fishman and also based on your own experience in the past, did 
you speak with your men prior to the monitoring, to pass on 
phase instructions? 

A Yes. The saika instructions I received from Mr. 

Fishman I had passed on to sqr men. Many of the msn said they 
understood because we bad Just previously concluded a wire over 
I public telephone and It was routine, 

Q Did you in fact inltUlly havd a problem in identi- 
fying the voice of Della Valle? 

• I 

A Yes, we did. 
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CROSS EXAMINATION 
BY MR. FEITELL: 


orders? 


MR. FEITELLi Msy we have the original wiretap 


May WB have these two orders isarked. Your Honor, 


the Diane's Bar one order and Diane's Bar two. The first one 
is dated DecesdMr 8, 1971, Judge Bims' order. Can we have 
that narked as Govemnent's Exhibit 1. 

THE CLERK; That will be Govemnent's Exhibit 5. 

(Govemnent's Exhibit 5, narked for identification.) 

THE CLERK: Are you continuing? 

THE COURT: No. Let's nake a separate bundle of 
exhibits on this snLnijelratlon problen. 

(Govemnent's Exhibit 1 is narked identification 
and Govemnent's Exhibit 2 is narked for identification.) 

MR. FEITELL: The one narked 2 is the order dated 
January 6, 1972, the order of Justice Harold Bims. 

THE COURT: Those are the first and second Diane's 
Bar orders respectlvelyT 

MR. FEITELL; Yes, Your Honor. 

Q Now, in oonneetion with Govemnent's nuriber 1, for 


Identification, prior to Judge Bims signing this proposed ordei 
lid you have an opportunity to exanlne it? 

A Sx^cuse ns, repeat that, please. 
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(DocuMot handed to wltneea.) 

A Ye8, sir. 

Q Where inis it that you examined the proponed order? 

A I believe it was in— I examined it aeveral times 

prior to Mr. Hogan signing the order. 1 looked the order oyer 
end I consulted in the application with the ADA who prepared it, 
Q When did you do that, hearing in mind that the order 
uas signed on Oeceober 8, 1971? 

A The day of Oecei^r 8th when it was coapletely writtei 
up, I believe I perused it in the District Attorney's office, 
Slew York County. 

Q Can you tell us who coiqposod your affidavit? 

A The District Attorney as a result of questioning ms 
eonposed the affidavit. 

Q So in effect he spoke to you and based upon what you 

I ( 

^old him ha dictated this to somebody? Is that right? 

A I believe so, correct. 

Q Now, when you told the facts aa you knew the® to Mr. 
T'iafaman, where were you? 

A In his office. 

Q And you were there with Mr. Eaton. Is that right? 

A Det. Eaton and I believe there were one or two others 
n the room. 
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After you t;ol4 him the facts respecting the case 
did you leave his office? 

A Yes. 

Q And you went alsaiihare» right? 

A Right* 

Q And Hr* Raton went elsewhere, too. Is that right? 

A I don’t remsaber specifically* 

Q When you were in the office with Det. Eaton and 
Mr. Fishman, you three were the only people there discussing 
the preparation of the papers. Is that right? 

A I don*t believe so. I believe there were other 
officers present. 

Q Who else was there? 

A I don*t recall. I believe one of xb ^ sergeants was 

there, Det. MacDonald presently in the 3rd Homicide or Robbery 
Squad. 

I 

Q And was Mr. Fishman taking any notes down when that 
was happening? 

A Yes. 

Q He was writing things out in his own handwriting, 
right? 

A He was writing it out over a period of time. This wa 
not the only time he wrote notes. It had been over several or 
B^rbe two or three weeha* 
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Delia Valle with Mr. Flshauin? 

A I don't recall, air. function was as an adminis- 
trator. I was the commanding officer. The specifics were left 
to the detective assigned to the investigation. 

Q Didn't you just tell us you were there to see him 
from time to time in connection with this case prior to Deceabet 
8 , 1971 ? 

A I believe X was requested to come in to see him be- 
cause he wanted me to corroborate the meet. 

Q That's the limitation of your knowledge regarding 
this case, the so called meet, right? 

A My function of the administration of the ex parte 
order. 

Q When you talk about a meet, tell us what you 
by a meet. 

A We were meeting with a confidential informer. 

Q Is this the confidential informant that you referred 
to in your affidavit anoexad to the order of Decaaber 8th where 
you met this fellow out on aone exit near Great Mack? Is that 
right? 

A On the Long Island Expressway. I believe the exit, 
was Lakevilik Road. 

Q That's for Great Neck, isn't it? 

A I don't know, air. 
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you hftd m discussion with ths altegod infoxoMnt 


It that tins? 


I A That”* correct. 

Q And uiiiat did he tell you? 

MR, FEFFER; Objection* Your Honor. This haa nothing 
to do with the ■Inlalaation hearing going on. It has to do wltl 
probable cause. 

THE COURT: Sustained. 

Q Now, you said that you had participated in ten other 
:Mes prior to your Involveiosnt in this case. Is that right? 

A No, thousands of cases. 

Q In connection with wlreti^iping. 

A Approxlaately ten, yes, sir. 

Q But you were a line officer in connection with those 
ases as it were or were you the officer in charge of all ten 


A Officer in charge. 

Q Did you actually sit in and do the listening? 

A VRien there was pertinent comrersatiens to listem to, 
cans down and listened. 

Q When you heard soaething was brewing you made it your 
ineas to get down there? 

A Yes, sir. 

' i 

Q How mieh of that |:ype of listening did you do in this 
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A I would say during the course of the ex parte order 
I went to the plant, if you want me to explain the plant*- 
Q I want you to Just answer the questions. Hotnasny 
times did you Uo listening in connection with these two wires? 
A Two or three times a week. 


Q And when you came down to the plant— incidentally, 
where ims the plant? 
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A The plant was located in a school up in Harlem, 25th 
Precinct. I believe It was 105th Street. 

Q Near Diane's Bar? 

A In the general vicinity, yes, sir, 

Q And when you came up to listen to taps, that was 
two or three times a week. Is that your testimony? 

A That's correct. I got daily notes on the taps. I 
tread them. 

Q When you would come up to listen would you actually 
stay there and endorse your name in the logs? 

A No, sir. 

Q Didn't you tell us before that part of the instruc- 
tions you gave to people was that when you case in and you're 
iolng listening you put your name on the log, you sign in? 

A Monitoring officers, sir. Not the ccMssnding officer. 

Q Then you weren't fsonitoring? Ught? 
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Ho, sir. 


So 3 rou wsre Just t^ra but weren't nonitoring, right? 


A I listened. 


6 Q You perceive e difference between monitoring and 

7 listening? 

8 THE COURT: Mr. Feittel, y«u know there is only me 

9 here end I need all the help I can get. Don't help me with 

10 that kind of refinement. Let's get to the issues on this hear- 

11 ing. 

12 Q Now, could you tell us the names— withdrawn. 

13 You said you gave instructions prior to the Impleman- 

14 tat ion of the tap to your team of sv^bordlnates. Is that correct 

15 A That's correct. 

16 Q Who was on that team? 

^ ^^*^**^ •upeifvisor was Sgt. MacDonald, Det. John^ 

18 Baton, Det. Cortaaso, Det. Navoa, and Det.— may I refresh 


Q You have soma notes you made in connection with this 


A No, I don't. I made these upstairs. Dot. Baton, 
It. Cortaxzo, Det. Mallard and Dot. Navoa. 

Q Did you mention a Richards? 

A 1 don't recall. 
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Q You nwnt toned the nsme of somebody before Eeton. Who 
was that, do you remeober? 

A I don’t recall. 

Q And these Instiructlons, where did you give tbmse 
Instructions? 

A Either In my office prior to the tap or I gave them 
over the telephone. I don't recall specifically where. 

Q So you might have given the instructions more than 
once. Is that right? 

A Yes, sir. 

Q Did you have a card that you reaa them off? 

A Mo, sir. 

Q You did It from the top of your head, right? 

A That ' s correct . 

Q Mow, prior to this particular case had you worked wltl 
Clifford Flslman before? 

A No, sir, I have not. Never irorked with Fishman. 

Q So you prior to that, your involvement In this case 

never had the benefit of his scholarship and lesTnlng in oonneo- 
tlon with wiretapping. Is that right? 

MR. FEFFER'i Objection, Your Honor. 

THE COURT: Sustained. 

» 

Q Now, the Instructions that you gave, where did you 
get those Instructions from? 
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A Specifically, I received then on Dacenber 3eh fron 
Clifford Flshaan, A.D.A. Clifford Flsfanan. Prior to that I had 
received It from other District Attorneys , plus from my own home 
studies, etc. 

Q And what did your own home Studies Include? 

A The criminal— formerly the Code of Criminal Procedure 

and then the Criminal Procedure law of Maintaining Ex Parte 
Privileged Coomunlcatlons. I'm not an attorney, sir. 

Q So with respect to your knowledge regarding the 
operation and iooplementation of taps, that was based on con- 
versations you had with Assistant District Attorneys from time 


to tiae? 


That's correct. 


Q And what you garnered yourself throt:Q(h your own Ikssm 
studies, right? 

A That's correct. 

Q You never had a course of training as such regarding 
electronic surveillance? 

A No, sir. X did have instructions at the C.X.C. school < 
That was when 1 first became a detective where I was instructed 
on maintaining wiretaps, ax parta ordarb. 

Q That waa undar the old wiratap law. Xa that right? 

■ A That was undar the Criminal Coda of Procadure. 

Q ttow long sgo was that? 
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Q And part of that course dealt with the aedianica 
of setting up the tap? 

A That * s correct . 

Q And the Mchinery aspects of it? 

A That's right* 

Q And how to run a plant, right? 

A That's correct. 

Q Now, prior to the comnencement of this tap, had you 
sver heard the voice of Joseph Della Valle? 

A No, sir. 

Q there was one officer who had worked or was 

•orklng with you of all the officers that you did nawe who 
lid know Joseph Della Valle's voice? 


ipeech? 


lues t Ion? 


MR, FSFFERt Objection. Is that a question or a 


THE COURT: I take it it's a question. Is that a 


MR, FEITTEL: Certainly, Judge. 

A Would 3rott repeat the question? 

(Whereupon, the pending question was read back by 
he r€q>ortar.) 

A Det, John Eaton had overheard a comre nation. 

Q How do you know about that? 
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A Det. SACon told OM and it waa corroboratad by a 
confidential Infozaant, who also said that. 

Q That • the inforaant whp actwally was speaking to 
Della Valle? 


MR. FBFFEUl: Objection again , Your Honor. 

MR. FEITTEL: This .plays right into what we are 
dealing with now. 

THE COURT: 1 don*t understand that. 

MR. FSFFSR: Det. Eaton will be a witnesa here and 
I don’t see how this lino of questioning with this officer is 
going to get any further with respect to voice identification. 

MR. FEITTEL: Us have teBtinony here to the effect 
about certain alleged difficulties regarding the identificatieo 


of the voice of Jfoseph Della Valle. Pros yesterday's arguoMnts 
you know how this pliqra into this casOf Judges so you must know 
where I'm going. If you don't, I'll spell it out at the side 

bar. 


THE COURT: What's the ground of your objection? 

MR. FSFFSR: The ground of the objeetion is that 
this officer has testified that John Eaton was the individual 
who overheard the voiee of the inforasat and that he has not— 
that he never heard the voice of Della Valle. 

THE COURT: And the pending question which I have now 

* , 

forgotten is what? 
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MR. PEITTEL: With respect to the Identify of the 

voice of Joseph Delle Velle, who hed heerd thSt voice apart 

from himself? It now turns out it*s Baton. Then he tells ns > 

that he confirms that through his conversation with an informant 

Then I asked him was that the informant that you spoke to eut 

on Lakeville Bold. 

» 

THE COURT: Objection sustained. 

Q VeU when you spoke to Eaton he told you about a 
conversation that hs had with Joseph Della Valle. Is that 
right? 

A Mof that he had had. 

Q That he had overheard? 

A That's correct. 

Q And did he tell you «Aen that conversation had 
aken place? 

A Yes. The specific date X don't recall. It was prior 
o the ex parte order. 

Q Well, you have read the ex parte order, haven't you, 
the xmderlying papers, right? 

THB COURT: I don't really care whether he has or 


^udge< 


MR. PEITTEL: I want to refresh his recollection, 


THE COURT: Show him sonathlng then. 
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A It waa prior— >lt oould have Wan. 

Q Did Mr. Eaton, Oat. Eaton tall you whara he waa whan 
he overheard the convaraatlon? 

A I believe it waa in the midtown Manhattan, in the 80* 

Q Mould it refresh your recollection if 1 told you that 
he overheard it take place at Lexington Avaniie and 50th Street? 

A That could be it. 

Q In what kind of premiaa did that taka place? 

A 1 don't recall. 

Q Did he tell you what the conditions were for the 
overhearing? Waa he listening in on a wire? 

A Ha waa llataning in. There waa a conversation, X 
believe, in a public telephone which— ‘this is what he infonaed 
me, that the subject had called a nuaber which he observed him 
calling and he listened at the receiver. 

Q Indicating he put his head close to the ear piece? 

A X don*t know the specifics. 

Q That's what you Just did, isn't it? 

A As far as I recall^ I recall that he said he 
it* X didn't go into how did he overhear it. 

Q Did he show you soow notes he ousde of that conversa- 
tion of idm had said what to whon? 

A X don't recall. 
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Q Now, I slow you Sxhlblt 1 for identlflcaCion and 
reapttctfuily address your attention to paragraph 14 thereof 
and I ask you to llBilt your reading to paragraph 14 which 
covers — I'm limiting you now to pages 6 and 7 and ask you If 
that refreshes your recollection as to whether or not Mr. Eaton 
ever showed you any notes that he had written down depicting 
the conversation that he allegedly overheard? 

A You want me to stay with page 6 only? It's more. 

It doesn't say anything about notes tiere. 

Q But you're reading the statements made by the par- 
ties to thist conversation; that Is, what the Infommnt said 
and what Mr. Della Valle said, right? Are you finished with 
that conversation? 

A I'm continuing. 

Q 1 Jtsst want the conversation. 

A Just the vecbal stuff? 

Q Yss. 

Now, you have digested that verbal material, right? 

A Did I digest it? No, I didn't. 1 perused It. 

Q lou just jcmttd It. 

A It's of BO interest to me In this particular case 
what another man had iaid. I wasn't present, air. 

Q Did he ever show you any notes fafleeting that 
telephone conversation and its content? 
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A . 1 don't rocall, 


Q How, in eoonoctlon with yowr dlsctwtion with tho 
infotMnt, did whnt thn infoxanit toll you depart in any way 
fron idiat you jiiat road? 

MR. FEFFBR: Cbjoctlon, Your Hpnor. It haa nothii« 
to do with the voice idontifieotion. 

THE COURTS Yea, I don't think It haa either. Sue* 

taiaed. 

Q That'a the eoqvereation that Dot. Batin told you 
about, right? 

A He Juat»in general tana, yea. 


Q Juat in paaaing. told you dbottt it, right? 

A He told na tet he had cenribnratiea and 1 sent hlai 
to the Diatriet Attorney to go into it in onpiete deti^l with 
the District Attorney, not with na. 

Q You nado it your buaineaa to interview the Infomant 
to eotrhborate it. Xa that right? 

MR. FSFFBRs Ohjeotion. 

THE ODURTs Nhat doea that have to do with It? 

MR. FgITm*s Hi are getting into whether or not 
Mr. Baton ever had this conversation with the officer allegedly 
disclosing that he had a ocnversation. 


THE COURTS Did be ever have a conversation with 


• Hill? 
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MR. FEITTELl Y««. 



THE COURT: Objection etiefcalnedl. 

Q Did Det. Seton tell you that he had beards Joseph 
Della Valla's voice at any other tine? 

A X don't recall. 

Q So it's that one conversation that ve're talkiig 

about that you Just read. Is that right? That's how he heard 

V 

Joseph Della Valle's voice » right? 

A As I recall now. 

Q Before you cne to court todiqr did you bother readis^ 
over any of the papers in the case? 

A X read, I believe, it was last week. 

Q Did you read this affidavit, /Raton's affidavit? 

A Yes. 


Q Well, do you reisaaber any other conversation he 
illegedly overheard between the inforswat and Joseph Della 
ralle, such as would have given him sosm kind of faailiac^ty 
fith Joseph Della Valla's voice? 

A t don't recall. 

Q You don't recall that? 

A Ho, sir. 

Q Well, X show you page 15 of the affidavit of Det. 
Eaton, which is annexed to Govettnent's 1 for j^dj^tification 
tnd ask you to read that. I ailk you if thU tsikoshas your 
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recollection thst he told you about another conversation that 
tie overheard with Joseph Della Valle? Just read that. 

A This refreshes ay oanory. 

Q When you went out to see the Inforoant, did he tell 
fon about that conversation, too? 

MR. FBFFER: Objection, Your Bonor. 

THE COURT: Sustained. Mr. Felt tel, that kind of 
luestlon, don't keep asking It. The person Is hare. 

Q So that now having read thla you recall that you had 
Lnfonattlon from Det. Eaton that he told you about two separate 
sonversatlpns that he overheard the voice of Joseph Della Valle 


right? 


Correct. 


Q Pron your understanding of the affidavit and what you 
learned from Det. Eaton, and If you have to refresh your recol- 
lection, would it refresh your recollection that the conversa- 
tions took place within three or four > days of each other, that* 
on October 29, 1971 and M o v enb a r 2, 1971. 

(Docunsnt handed to witness.) 

A e ie took place OctCbar 29, 1971. pm next one was 
sday, ioveober 2, 1971. 

Q Just a few days later, within the week, right? 

A Right. 

Q And now you recall that Det. Baton discussed those 
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conversations with you and told yott th4M: he had heard that 
subject's voice twice within one week, right? 

A He told oe that he had pertinent conversations which 
he had overheard. To go into specifies I said to contact tte 
District Attorney and work with hiai closely. 

Q And based upon what the officer, Dst. Eaton, had 
learned, a progm was embarked upon to generate this order 
against Joseph Della Valle. Is that right? 

A That * s correct . 

Q Now, at the time this discussion csbm hp respecting 


setting an order against Joseph Della Valle, ees there any 
discussion about the names of other persons, such as Stephen 
Dellacava, who would be wiretapped at the same time in oonnee- 
tion with this order? 

A No, air. 

Q His name never came right? 

A Not inltUlly, 

Q Only after the tap was put in, right? 

A That's correct. 

Q Now, another tap was put in on the home phone of Joaepi 
olU Valle up on Theriot Avenue. Isn't that so? 

A That's correct. 

Q And you knew he resided there from your other 
telllgence. Isn't that so? 
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A I read the raports and froai Che datacCive's teatiaony 


and irtiaC they told aa 1 aaauaa ha 1 Ivad Chare . 

Q So that Chare was aaiCarial in the reports of the 
Police Department indicating that Joseph ; Della Valle lived on 
Theriot Avenue, correct? 

A That ' a correct . 

Q And there la even aooie information to the effect 
that the name Della Valle appears on the letter box donnstaira 
at the Theriot Avenue addraea. Isn't that 

A That vas In the affidavit, yea. 

Q So that mas checked out, too. . Did they know if 
Joseph Della Valle was married or living at hoa» with hie parei 


or tdiat? 


MR. PEFFBRs Objection to the relevancy of this. 

MR.'^PEITTBLf* If you give me a little leewi^. Judge, 

I will get to this. 

IHB COURT: That's no answer* Sustained. 

Q How, knowing that Joseph Della Valle lived at 1475 
Theriot Avenue, did you instruct your officers, in view of 
your lofig experience, about initial difficulties identifying 
voices, to wire in on the Theiriot Avenue address to pinpoint 
Joseph Della Valle's voices did you instruct them to do that . 


first? 


I don't recall, sir. 
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Q But you don’t recall that you did do that, do youT 
A No, 1 don't* 

Q Did you say to Dat. Baton, ^ In words or substance, 

Det. Baton, you say you heard this fellow on the phone twice, 
want you to listen at Thelrlot Avenue and point out the voice 
to the other agents. 

A I told Det, Eaton I wanted him to listen to all the 
capes, at Thelrlot Avenue and at the bar. 

. I 

Q Did Det. Eaton cone to you at the threshhold of 
this thing and say to you In words or substance. I'm not 

familiar with Joseph Della Valle's voice. Did he say that to 
you? 

A Not In substance. 

Q He said he had heard the voice twice, right, yes or nc 

A I can't answer yes or no, sir. 

Q Now, getting back to the order. Exhibit 1 for Identi- 
fication. Were you presen when the tap was Installed? 

A Actually Installed? 

Q Yes. 

A No, sir. 

Q What about the Thelrlot Avenue address, were you 
>re8ent when that was Installed? 

A No, sir, I wasn't. 

Q were you present at any time when these plants went 
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Into operacion at th« tMginning? 

A 1 made Inapactions o£ them initially when they were 
in. 

q After they hod been launched. Is that right? 

A After they were pi^sically put in. 

Q So you didn't hear the first and initial conversationa 
in either plant, is that so, the kick-off conversations? 

A I don't recall. Unless they were pertinent. 

Q Did you get up there the first day the plant went 
into operation in that school? 

A I don't reiaaiiwr. 

Q If you hod, would you hove noted it on the logs that 
fou hod dropped In? 

A No, sir. 

Q Mell, wouldn't your brother officers or your subordi- 
nates have indicated that in the logs? 

A Sir, 1 was a second line supervisor, not a first line 
i«q}ervisor. 

Q So there was no regular procedure for your name to be 
Listed anywhere in these logs, right? 

A No, sir, 

Q So your log name didn't appear anywhere in the logs? 

Ls that right? 

» « • t 

A 1 don't knew« I don't recall. 
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Q You haven't looked at the logs, right? 

A No, air, I haven't. Not since they were initially 

made . 

Q Now, in discussing the Instructions that you gave to 
your subordinates, what instructions did you give them with 
respect to listening in on conversations of individuals whose 
voices— neither of whoa e voices was the voice of Joseph 
Della Valle? 

A Well, initially when they were listening I told tiMm 
that if you positively know that the person your listening to 
is not the person specifically mentioned in the es parte order, 
you're to turn off the machine. 

Q Do you know If that instruction you gave to your 
subordinates was followed? 

A I know it was followed. 

Q You do know it was followed? 

A That ' s right • 

Q Are you fasiiliar with a call that was made at about 
1552 hours on the first dmy of the plant, which would be Deaa^ 
t? 

A The ax parte order went into effect Oeceaber 8th. I 
Iwlieve the wire was put in either that day or isnsdifitely the 
Mxt day. 

Q Mali, did you hear* -incidentally, did you listen to th 
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taps o£ that day? 

A I don't recall. 

Q Did you ever listen to the tapfs of that day? 

A X£ they had pertinent conversations In It, I did. 

Q Well, did you ever find out that a telephone conversa* 
tlon had taken place at 1552 hours that day between a Charlie 
and — withdrawn. 

Between a Sam and a Dennis at 1545 hours. 

A Counselor, nqr responsibility was not monitoring the 
tapes. There was the Individual detective's responsibility. 
Mine was purely administration. 

Q Did you find out that that conversation at 1545 hours 
let the record be corrected, at 1545 hours was between a Sam 
and a Dennis and that It had been transcribed? 

A A^aln, Counsel, you have to— • 

THE COURT: Why don't you Just answer yes or no. 

Did you find out or didn't you? 

THE WITNESS: I don't know. 

THE COURT: The answer Is you don't know. Please 
shorten youur answers. 

Q Have you aver seen the transcripts In the case? 

A Yea, I have. 


HR. FBITTEL: May 1 have this marked for ldentlflca> 


tlon? 
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(Defendant's Exhibit A, laarkad for idantification.) 

MR. SLOTMICK: May 1 make a suggastion for orderly 
procedure, since apparently what we're 4oing is putting in ordei 
and logs, could they all run down sinilar matbers so we can 
relate, instead of fishing for the Della Valle logs which are 
Exhibit I, looking for Exhibit A. It would be wore orderly if 
we Just ran the logs or we came up with a forwasla for inserting 
logs in the record. 

THE COURT: What is the formula? 

MR. SLOTNICKt Could they all bear the same Arabic 
number and perhaps A, B, C, after that? 

THE COURT: Is that agreeable with everybody? 

MR. FEFFER: No objection to that. 

THE COURT: What Bo jwi want to call this one, lA? 

MR. SLOTNICK: I would presiaia lA. 


THE COURT: Did this relate to the order, the first 


>iane's Bar order? 


MR. PBITTBL: All right. That makes sense. CM. it 


(Defendant's Exhibit lA is marked for identification.) 
Q Would you take a look at lA for identification and 
limit yourself to pages I and part of page 2 and tell us whatha 
after briefly scanning this, this refreshes your recollection 

I < , 

that you read a traasorlpt of a call on December 9th between 
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Sam^ and Dennis. 

As soon as you perceive what you're reading that you 
have read that before* would you please stop and tell me that it 
refreshes your recollection that you have seen this before. 

A I remenber Clark's Bar. Specifically what ahd how It 
had to do with It, I don't recall. 

Q Do you know If this conversation which was recorded 
In Its entirety has anything to do with this ease? 

A I don't know, sir. 

Q Well, as the person second In charge, didn't 3 rou 
it your business to deteralne what the officers were trans- 
cribing? 

A The officers told me that they had difficulty dater- 
alnlng who and what ms being said over the telephone. I said 
listen until you can aske sure who you're Identifying. 

Q When you heard that with respect to the Sam and Dennis 
call, did you say In words or substance, gee, let ms hear It. 

I want to see If It's so bad that you couldn't have turned It 


A 1 didn't say that, sir, 

Q Wsll, did you over ask to hear the calls between Sam 
ind Dennis on Deceaber 9th7 

A I don't recall. 

< » 

MR, FEITXBL: Do we have a clean copy of the logs. 
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:he original logs? 


MR. FSFFER: The log or the transcript? 

MR. FBITTBL: Well, this is the log. 

MR. PEFFERt These are the logs. Your Honor, for both 
orders, covering both taonths, Dacsober, January and the early 
part of February. These are the originals. 

THE COURT: You nay violate Mr. Slotnlck's adminis- 
trative regulation, which is a sensible one. Can you separate 


them? 


MR. FEFFER: I will try. 

MR. SLOTNICK: I'll waive ny rule if it causes diffi- 


culty. 


THE COURT: Mark It anyway you like as long as /ou 


what it is. 


Ml. SLOTNICK: I think they can separate them, becausi 
in ny logs we hsve a differentiation. 


MR. FEFFER: I think we can. This would be IB, Your 


Honor. 


(Defendant's Exhibit 1B» awrkad for identification.) 
MR. SLOTNICK: Your Honor, is IB the entire log? 

MR. FEFFER: No. 

MR. SLOTNICK: It's separated then. 

MR. FEFFER: Counsel, IB for Identification is the 1( 
for Diane's Bar 1 and 2? No, Just the first order. Just 
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coveiii.Qg the first order. 


MR. FBITTEL; Could we change the deslgnetlon lA and 
e it over from the copy I was working with to the original. 
lA being the transcript of the first Diane *8 Bar order? 

MR. PEFFEll: I don't believe we have. the original 
transcripts. 1 do have a carbon copy which was isarked up and 

I * f 

that's a duplicate of the carbon copy. 

TFS; COURT: Uhat Is the problem? Are you having 
trouble reading the copy? 

MR. FEITTEL: The copies I'm working with were marked 
up and they shouldn't be shown to the witness. Is there no 
unmarked copy in the courtroom? 

MR. PBFPBR: Ours are marked up too. Your Honor, the 
copies X have. 

THE COURT: And the copy that Mr. Feittel has you 
supplied him with? 

HR. FEFFSR: Yes. Your aonor. 

THE COURT: If you want to put a clean one In evridence 
sake a clean one. Hr. Feitel. 

m, FEITTEL : He will do that. Judge, if we get the 
original from the U.S. Attorney's office; 

MR. FSFFER: I don't have the original* 

THE COURT: Where is the original? 

MS. . FEFFER: 1 have no idea* Of the transcripts we 
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hAve the original ordara, logs and afterwards, but not ttui 
original transcripts. 

THE COURT: X count on naabsrs of our bar to work 
their way thrcnigh a juris prudential difficulty of this kind 
and oi^anizlng the neans for creating a clean version of this 
thing and putting it in evidence if we needHt. 

Let’s proceed. 

Q Now, in connection with Exhibit IB for identifica- 
tion, page 1 thereof, would you please look at the call under 
the time designation 1545, between Seal and Dennis, bearing an 
asterisk next to it. 

Now, does that refresh your recollection that you 
listened in on tha recording of tha Sam and Iannis call? 


Q In connection with that call did eltlM^r of the offi^ 
:ers at the plant tell you they were confused as to whether the 
roices they heard on that tape were the voices of Joseph Pella 
Pallet 

.3. 

A Do I specif leally rsneaber them telling me %hat? 

Q Yes. 

A No, sir. 

Q Do you have any a collections that with respect to 
;hat call the officers at the plant told you that they were 
Lving difficulty identifying voices? 
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A Are you toy lag do I specif^iilly reiaeid>er anything? 

Q I didn't sAy tpaci£ically thia tine. I said that on 
the other question. Do you have any recollection? I'll take 
any recollections. 

A 1 have a recollection o£ the aen telling me that they 

£eel that these people are speaking on the phone are using eodei 
Q ulth respect to this call taken at 1545,^ under 

the designation Sam and Dennis, did thay tell you that code taU 
was being utilized in that call? 

I 

A I don't recall. 

I 

(. 

Q Did they tell you that the call was muddy or in any 
way inaudible? I 

A I don't recall. 

Q Did you see Che logs or did you see this log before 
with the asterisk next to it? 

A I've seen hundreds of logs. I can't reca,:|,l if I seen 

♦a 

this one or not. 

q You were second in cosmand in this >;l^estigation, r 
THE COURT: Don't keep repeatiiig, Mr. Feittel. X<et*B 

move on. 

Q Now, with respect to the first page of the logs, on 
tbs kick-off day of the investigation, is there any other call 
on page 1 which bears an asterisk except the call between Sam 
and Dennis? 
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A There is non* with sn sscerlsk. 

THE COURT: Hs has answered the question. 

MR. FEITTEL: Read that back, please. 

(Wheretqion , the pandlns question was raad back by 
the reporter.) 

Q You don't see this asterisk and this is the only one, 
Sam and Dennis? 

A Counsel, 1 don't have wy glasses. Let me loOk. 1 
don't see any. 

Q You do see one? ^ 

A At 1545, incoming, Sam and Dennis. \ 

Q Sam and Dennis, thank yoii. 

Was your curiosity ever peaked to listen to what that 
call had to do with? 

A 1 may hmve read the minutes, sir. 

Q But you're not sure that you ever read the minutes, 

right-** the transcript you mean? 

A I'm almost positive I read all the minutes. 

Q So you read the transcript before that you just read 
here, lAich is lA of this Sam and Dennis call, right? 

A I Uieve 1 did. 

Q When did you read it? i 

A Either the next day or the day after. 

I 

q And did you discuss with your brother officers what. 
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under God's heeven, this has to do with this narootlcs investl-^ 
sat ion, did you? 

A No, I don't believe so. 

Q Did you ever say to them that this is clearly a call 
jyou should have turned o££, it didn't Involve Joseph Della 


Valle? 


A We don't kiow 1£ It did. Maybe he was Dennis or ttie 


other £ellow, 


Q Now, had you ever heard that Joseph Della Valle used 
an alias, Dennis? 

A I don't recall. 

Q Well, had you ever heard that he had used an alias, 

Sam? 

A I don't recall. 

Q Who was sitting In on the tap that day? 

A You will have to see the minutes to see who signed It. 
Q In other words, you can't recall, right? 

A Can't recall. 

Q I show you IB for Identification, the log for the 
first day. Tell us wtio was sitting In on the plant that day In 
ths first name position? 

A Det. Eaton and Mallard, It says, 12/9. 


Eaton's 


Is written first. Is that right? 


A That's right. 
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A Either Eaton or Mallard's. 
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q Did you ask Oet. Eaton whether in listening to the 
Sam and Dennis call he was confused as to whether the voice, was 
that of Joseph Della Valle? 

A I recall a conversation with Eaton. He said he couldn't 

i 

be sure whose voice- -at the beginning hs wasn't sure of whose 
voice was whose. 

Q Did you remind him that he had twice before listened 
to Joseph DellA Valle's voice? 

A No, sir. 

Q So he was confused from the very start. Is that your 
testimony’, as to Della Valle's voice? 

A No. Ify testimony is all the men were not sure of who 
was who speaking on the telephone. 

Q Well, was it part of your instructions that if you're 
not sure whose talking cm the telephone, that you can keep 
listening until you're sure? 

A Whan you're not sure, if you believe that it is the 
subject of the wiretap, then you can listen. Once you believe 
it is not the subject of the wiretap, turn it off. 

Q Did you find Out from Det. Eaton wl^ he thought one 
of the people talking on that c^ll was Joseph Della Vallet 
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Q He never told you, did he? 

A No, ilr. 

Q Do you know now that It wasn't Joseph Della Valle 



on that call? 

A No, 1 don't., 

Q You don't? 

A No. 

Q Did you over hear Joseph Della Valle's voice? 

A I don't recall, sir. 

Q You don t recall? Do you renwaber that a plant was 
established near Xheirlot Avenue on Decesiber 9th, do you 
remeober that, yes or no? 

A Yes, I do. 

Q Who were you supposed to be tapping in connection 
with that plant? 

A I've read the notes, sir. 

Q Could you tell me? 


Della Valle. 


At his 


• right? 


A That's correct. 

Q Now, do you resmaber whether you ever heard Della 
Valle's voice? 

A I probably did when I monitored taps. 

Q And when for the first time did you hear Joseph Della 
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Valle's voice on the Thelrlot AVenue tape? 

A I don't reeell. 

Q Did his voice come up on the first day of the tape? 

A 1 don't recall. 

Q Have you looked at the logs? 

I 

A No, sir. 

So it's your testimony that if one of your stibordl- 
nates was in anyways unsure as to who was talking on the phone, 
he had carte blanche liberty to listen to the entire call, 
right? 

A That's not ny testimony. 

Q Well, what is your testimony in respect to that? 

A Well, ny testimony is that if he believed the subject 
could be the person, he was to listen until he was positive tluU 
it either was or wasn't. If it wasn't, one of the subjects 

ntioned in the ex parte order he was to turn it off. 

.•H 

Q When these taps were implanted and operated the usual 
raotlce was to have the officers there together. Is that 
rrect? 

A Either in my office or before I — I instruct them in sg 
fflce or either on the telephone. 

Q With respect to the first Jay at the' echod. plant up 
ear Diane's Bar, you refreshed your recollection that Baton 
d Mallard were there, right? 
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A According to the notes. 

Q You assigned them to be there? 

A I assigned them or the agent assigned them. 

Q They ware brother officers on duty together at the 
plant. Is that right? 

A That's correct. 

Q And as the telephone call that we're talking about » 
Sam and Dennis, was being recorded. In the ordinary course of 
events they would have an opportunity to d Iscuss the identity 
of the voices they were recording, right? 

A You will have to ask them. 

Q Vfell, did Det. Baton ever tell you that he had troubli 
fathoming the voices on that call? 

A I believe that he ■‘•not that specific call. 

Q That call. 

A 1 don't recall. 

Q Now, with respect to bow the plant operates, do these 
officers sit there with phones or is thsre a loudspeaker? 

A What do you swan, with phones? Thsrs is a tape reco 
similar to the one that Is sitting here. You can monitor it 
while It's recording the conversation, you cm listen with your 


Q Is this the Tandberg that was used? 

a ♦ 

A I don't ksDW, sir. 
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A 






2 


Q 

Do you know where the machine that was used on that 




3 

day Is? 

• 




4 


A 

I believe it's with the C.I.B. 




5 


Q 

Is it a Tandberg? 




6 


A 

Tandberg . 




7 


Q 

What model is this? 




8 


A 

Yes . 




9 


Q 

Are you familiar with any particular model? 




10 


A 

I don't know, sir. 




11 


Q 

Are you familiar with the Tandberg models? 




12 


A 

I don't know, sir. 




13 


Q 

All the Tandberg models, do the same thing? 

‘ 



14 


A 

All you could Tdo is listen to the conversations as 




15 

it 

was being recorded. 




16 


Q 

Was it your regular practice to hand out earphones 




17 








or 

did you allow your officers to carry out audition without 




18 

Cha asslstanca o£ aarphonas? 




19 


A 

1 believe there is a spot there that you can-- 

' 



20 


Q 

That isn't my question. I'm not eilcing you if there 'a 




21 








• 

place where you con plug in a phone. What was the practice 




22 





L 


23 

on 

that 

first day? 






A 

iTie practice, as I recall, is that you listen. 




24 


Q 

The two men alt there and listj^ together, right? 




25 



T' 






A 

That's the nefmal practice. 
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Q Because they are supposed to help bach Other, isn’t 
that so? 

A To help each other? 

Q They are partners in connection oith the investiga- 
tion. Isn’t that so? 

A You have to interpret what you listen. 

Q And they discussed this with each other as the call 

I 

develops. Isn't that so? 

> 

A That would he nonsal practice. 

Q That's part o£ the reason for having more than one 
person there so that the Job could be done by two? 

A We didn’t always have two persons. We had logistic 
probleiss. 

Q In connect iitn with these taps, these logs, they ihdi- 
cate, do they not, that the practice was to have two men in a 
plant, right? 

A You will have to let aw review the logs. 

Q There is no <)tieation in your mind there were two awn 

assigned to that plant on that day. Isn’t that so? 

A On that particular day they were both signed in. 

Q So if they were both in the room together listening 

to the call as it developed they would have both heard it at the 
s^ time if they were listening, zlght? 

A You will have to ask them. They were there. 
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Q Well, in giving your offlcsrs instructions uhon they 
are working at a plant, do you tell then if they're both in the 
roon thay should both listen? 

A There's many duties to do, 

Q Did you understand the c^tiestion? 

A No, I didn't give then the instructions that they wen 
both to listen. ^ ■ 

Q What's one of the other duties that an officer 
not listening who is in the roon is St)q>posed to perfpm? W 

A Maintain the minutes of the notes, type the notes ^ 


Q He's typing while the other fellow la listening? 

A That could be. 

Q On a typewriter in the sane room? 

A Normally, sir, when a call comes in he stops typii^. 

Q Isn't the usual practice that they both listen to the 
:all and discuss it as it develops with regard to the issue of 
relevance? 

A I would say 98% of the times that is the normal praa- 

ice. 

<J And etwn on. or tho othar or boch tak.. notes as the 


all( spins Itself out, right? 

A That's correct. 

MR. FEITTBL: May we have the Theirlot Avenue log? 
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THE WITNESS: Your Honor, is tbiero mayyimy 1 con get 


some water? 

THE COURT: Yea. 

MR. FEFFER: I don’t believe we have the original 
Thelriot Avenue logs here. We have the logs pertaining to 

Diane’s Bar. We have copies of the third log which have been 
provided to counsel. w 

Q Just so that i*e can save tijM->wlthdrawn. f 

We will proceed a little bit with this and then 'I wtl] 
sake a decision. 

Could you tell us when for the first tine Stephen 
5ellacava became a person of interest to the Police in connec- 
tion with the phone at Diane's Bar? 

A I believe it was sometime after the ex parte was in, 
MIS of the officers— there was a conversation. Specifically 
»hat conversation— 


Q That’s what I'm asking for, the day and the converse- 
ion that he materialised as a sidiject party. 

A I don't recall the specific day. 


Q You don't reasmber the day or the time or the call? 

A No, sir. 

Q You can't tell us anything about that? 

A I do recall Det. Eaton calling me that he believes that 

he person they originally were on, there is another person 
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involved that we were Ustening to the wrong peraon; that 
Isomebody called out the naae, •‘Boans” and aiked a questin that 
.8 overheard on the wire. I said contact D.A, Fiahman lamadt- 
tely and bring him Up to date. I think you will have to aaoienc^ 

our ex parte order. 

Q That was December 19th? ^ 

A If you say so, sir* H 

Q What is it? Or waa it Decei^r 23rd? ^ 

t£be a look at Govemaient's Exhibit 2 for iden“ 
jtification, starting at page 4. Read this affidavit of Det. 
aton, paragraph A, and tell ua whether that is the call that 

lertad you to the participation— 

A 1 have to read it first before I answer. 

Q You hear the question first and then you read it. 

Tell us after you have read it, that what you have 
read refreshes your recollection that that was the call on 
Deceaber 19th, as the transcript indicates, that the Police 
Departaent first becaae interested in a criminal investigatory 
ly in Stephen Dellaoava in connection with narcotics. 

A Is this the conversation here? You Just want ne to 

|read 8, sir? 

Q Yes. 

A 1*11 have to read the whole thing in context to fully 
able to answer your question. 


X, 
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Q Vhen \ulm thm last tims you read this affidavit? 

A About t«io years ago. 

Q Weren't you In here to discuss this case before your 
testliBony? 

A I thought I was just going to talk about sdnlMlza- 
tlon, sir. 

Q So nothing you read just now refreshes your recollec- 
tion as to when they first became Interested in Stephen Della- 
cava? 

A No. I'll have to read the whole thlhg. 

Q Getting back now to irtiere you toldus Oet. Baton 
gave you a buzz on the telephone ttid told you something about 
a conversation, what did he tell you that he overheard that was 
of such lsq>ortanee? 

A Generally, I can only tell you generally from hqt 
recollection of two years ago. He said they were listening 
Co a conversation of the psrson that they thought was the per- 
lon and that he overheard somebody yell back "HI, Beans." He 
Eeels they were listening to the wrong person. That we have to 
l a me n d the ex parte order to Include another person. 

Q In other words, he told you that the gentleman they 
fere listening to was the wrong person they were listening to 
m that call, right? 

A Initially. 
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Q And that during the course of the conversation that 
person who was on the phone turned to the side in the bar and 
addressed hinself, :Ln iibvds or substance, "hi. Beans." You just 
read that portion in the affidavit. 

A 1 don't believe it said that in the affidavit that 
YOU gaveme. liusber 8, did it say Beans? 

Q Paragraph 9. I gave you the wrong paragraph and I 
apologize, 

THE UXTHBSS: Your Honor, mmy I ask soMone to get 
aiy glasses upstairs out of my desk? 

THE COUKT: All right, we will take a recess. 

(Recess taken.) 

(The last question was read back by ths reporter.) 

Q Read paragraph 9 and tell us whether thit was the 
conversation you were referring to where it was discovered that 
you were listening to the wrong fellow and the person who was 
Off the phone and referred to in that call as Beans was the pen 
you should have be«i listening to, will you read that. 

(Witness eowplies.) 

I Q Now, having read it does that refresh your recoHec- 
tion as to whether that was the first tine that ths iifsvestiga- 
tion focused in on Stephen Dellacava in a criainal way? 

A Yes, sir. 

Q And you had this conversation with Det. Baton who tol< 
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jfou Khst th^ h)td bows listening to the wrong person} the msb 
they hsve been listening to was Beans, right? 

A He said he believes that the person they were llstenii 
to was the wrong person; that he was involved in it but Beansla 
was another person. 

THS COURT: Uhen is this? VIhat date? 

MR. FEITTEL: Oecenber 19th. 

THE WITNESS: About 2:59 p.m. 

Is that the tloe? 

Q 2:59 p.a, paragraph 9 of page 5 of the renewal order 
dated January 6th. More correctly, the extension and aaaBsndsiant 
order. 

Oat. Baton told you what about the sum who ««as con* 
ducting the call fron the inside of Diane's Bar? 

A I can only tell you in general tersw what I recollect . 
I recollect hia telling me that at the beginning he thought 
Steve and Beans was one person, but he had just learned that 
Steve and Beans were two separate and dUtinct people. I told 


hia you had better notUy Fisbaan laasdiately because it sousde 
like they are both involved in the drv^ trade. 

Q Hho did he thin|t Steve was, did he tell you that? 

He told you Steve, they wets interested in Steve? 

A 1 don't recall who he said he was at that tino. 

Q Did hs say Stove and Beans ware two different people? 
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A He sold At first he thought Steve end Besns wss one 
person. He i.s now of the opinion that Steve and Beans are two 
Ipeparate individuals. 

Q Two' separate people? 

A And both of then were involved. 

Q Did he tell jrou how he had first heanl about a Strve 
Ijor Beans before Decesdier 19th7 

A I don't recall, sir. 

q Well, to your knowledge was this a wiretap order to 
jlntercept calls of anybody by the omm of Steve or Beans or 
Ipeliacava? 

A Della Valle, the order was for, Joseph Della Valle. 

Q It was an order on Joseph Della Valle, right? 

A Or any of his co-conspirators. 

Q You looked at the caption of the order? 

A I believe it said and co-conspirators, I*« not sure. 

Q If you take a look at the caption of the order, would 
rou please refresh your recollection— you knew what the caption 
Is, don't you? 

A Yes. 

Q Take a look at page 1 of the original order and tall 
M whether that refreshes your recollection whether that order 
aentimas ^ything about the eo-conspirators, confederates or 
leconplices of Joseph Della Valle. Does it say anything in tberL 
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a»out it? 

A "With co-conspirators • accoo^plices." 

Q Do you see acqfthing in the body o£ the order which 
refers to overhearing any telephone conversations between Josej^ 
Della Valle and accomplices or co -conspirators 7 

A I read it in the top. You want me to read the entire 
»rder through, sir? 

Q Yes, if you will, very briefly. 

MR. PSPFSR: Your Honor, the order has been identi- 
fied. It certainly speaks for Itself as to what it says. 1 

i 

don't think it*s necessary for the witness to read the entire j 


order. 


Peittel? 


THE COURT: You want to put it in evidence, Mr. 


I MR. FEITTEL: I*d like to put it in evidence. 

I 

(GovemsMmt's Exhibit IS, received in evidence.) 

Q So that was the first day, Deceo^r 19th, that it caa 
to your knowledge that a person by the nans of Steve or Beans 
was new two different people, right? 

A That's oerreet; 

Q Had you ever heard of Steve or Beans before that day 
in connection with the case in which it was told to you that 
Steve or Beans was really one person? 

A i^in, I'w only giving it to you as 1 best recollect 
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over « two year period. 


Q I understand all of that. 

A As I best recollect it was that Beans and Steve we 
thought was the sttse person. We thought he was Della Valle. 

Q So lt*s your testimony that Oet. Eaton had told you 
during the course of the investigation that Joseph Della Valle 
was also known as Steve or Beans, rights 

A As I recollect. 

Q And this is something that he told to you in fact 
Judge Bims signed the order, right? 

A I don't recall. 

Q Well, when for the first time did you hear from Baton 
ttut Steve and Beans were other names for Joseph Della Valle? 

A I don't recall. 

Q Well, what other names did you hear for Joseph Della 
Valle; if any, during the course of the investigation? 

A 1 don't recall. 

Q That was it, stave and Beans? 

A I don't recall, sir. 

Q Do you have any notes? 

A No, sir. 


Did you take any notes iSurlng the course of the loves* 


igation? 


Mo, sir. 
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Q Well, when you were ito aeet with these people— with- 


drem. 


Before you hei the tep ie^alled you told ue ebout 
thte Meeting thet you bed with Hr. Piafanen. Did Mr. FlelMi 
tell you you might have to testify in cotsirt eos^ey ragardii% 
uinivisetion end other features relating to propriety of \ttftt 


orders? 

A 1 never heard the word ainimisatloh until last week. 
Q In fact, you didn't know what it was until last 

week? 

A I call it nouitoring. The Federal prosecutor calls 

1 

it ainiMlaation. 

Q Would you tell us what you think monitoring is? 

A That Means that the officer would be physically 
f^***®^ llstoiing to each word that Is eoaUng' over the wire 
ind if he hears, that it's a privileged eoennsnicatlon he will 
turn it off. If it's not the person specifically mentioned in 
the w:toe, he will turn it off. This Is what ny Interpretatim 
»f it is. 

Q Now, to your knowledge were any conversations prior 
to Poeeaber I9thp when you heard this call about Steve, Bewae 
being them in the bdi; at a distance, were any calls between 
persons not nsm e d in the order overheard? 

A Yes, I belleOe there were. 
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q In fact, th«v« ara a at^cantlal nuriiar a£ ciilla 
from tha 9Ch to the I9th, juat Co taka a bxmekaC in tliM, that 
ixnrolirad third paraona, right? 

A It waa a public talephona, air. 

q So whan tha tap waa la,14 in thara in tha firat placa 
you had reason to know that all auumar of paopla would be using 
the phone, it being a public appliance, right? 

A That* a correct, 

q You had reason to belim Chat not ovary parson who 
would pick up the phone would be a parson involved, would be I 
Joseph Della Valla, right? 

A That's right. 

q In fact, you understood the probability that Joseph 
Della Valle would be on tha phone would be greater on his hone 
telephone than in connection with thb bar talapbooa, right? Yai 


n nOi 


A I can't answer yea or no. 

q Did you over think aboitt Chat before the wiretap ordec 
ire ooBesanced? 

A we felt he was using both phones to conduct illegal 
^rations. 

q That was baaed on hard inforaation, right? 

A Excuse Bw, air? 

q That wM baaed on hard infpranrion, right? 
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A It was bM«d on tha inforaation of a eonfidantial 
Infimmant and tba infacaatlon of Gaorga Baton idw ovarbaard 
tha eonvaraatlona, 

Q And that ha uaad both phooaa teit eriainal actlvltiaa 
ralattng to drags, right T 

A That «aa o«tr opinion, air. 

Q How, did Mr. Flahaan glva jou anything in writing 
at tha tlaa of this aaating, aoaatiaa in Decanbar, ba it tha 
8th oar 9th of Oacaahar, prior to tha inatallation of tha taps? 

A Ho, air. 

Bxcapt tha ax parta ordar id&ich waa algnad by tha 
Diatrict Attomay. 

Q Zndtdantally, with raapaet to that ardor did you go 
up to aaa Judga Blmat 

A Yaa, 1 did. 

Q Did you hawa a conworaotiao with hiaT 

A Yaa, X did. 

MR. FBFFBRt ObjaetioB to thin lina of guaationing, 
Your Manor. 

THE COURT} Hall* I won’t tula an tha lina. That ana 
haa baan anawarod. You awy go quaation by qWMtion. 

Q Did ha oak you cartaia quoationa? 

MR. FBFFBR} Objaction, Your Manor. 

THE COURT} On what gmundT 
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MR. FEFFER: On tha basis that it has nothing to do . 
with the execution o£ the warrant, the aonltorlng. 

THE COURT: Mist la the relevance of this, Mr. Feltts 

MR. FEITTEL:. 1*11 put a different question, Judge. 

Q Old he tell joa anjrthing? 

MR. FEFFER: Objection, Your Honor. 

MR. FEITTEL: Side bar, please. 

(VlhereupoR, a discussion was held at side bar, out of 
the hearing of the Jury.) 

MR. FEITTEL: Under Bynua Tottorella X think It would 
be highly naterlal iHiather he received—' 

TIE COURT: If he didn’t receive any, what woxild 
folloiw frott that? 


MR. FEITTEL: That's one of the criteria. It la a 


idl^-- 


THE COURT: Don't talk poetry to ae. I don't know 
whet uedley means or not. Answer ay question. Suppose the Ji 
didn't say that as I don't when I sign such an order. What 
follows? 

MR. FEITTEL: That's one In ay favor. Judge. 

THE COIST: In other words. If the offlc^ aake 
reasonable efforts In all other aspects to ndnlnise It would 
count In your favor that the Judge didn't say minimise? 

' r ! i 

FEITTEL: If they 'made reasonable efforts end 
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thalr conduct: was otilMSwlM corract:, tten I would possibly bo 
In o vary difficult position. 

THE COURT: If thay didn't mke raasondbla efforts 
qpart from this 3rott wpfld win? I'n Just wondaring whether the 
Judgs ought to ba put on trial in this respect and \diethar we 
to decide as a aSttarof fact What the Jildga said or didn* 


MR. FElTTSLs Maybe the judge told hla nothing about 
ainlalsation or told him he didn't haea to ralnlsiiae. 

THE COURT: With all deference to the IraeedawliSji 1 
don't think I want to take this. Objection sustained. 

(In open court.) 

q Did any discussion take place 1ln Judge Bims* chaobers 
in which you Ware present in which the opaation of the tap was 
discussad? 

MR. FSFFBR: Objection, Your Honor. 

THE COURT: You naan with the Judge? 

i * _ , ’ 

MR* rBlTTBL: Yes. 

THE COURT: Objection sustainSd. X think If the Judgi 
wants to direct anything to law enforeiawnt officers under this 
Statute, He ought to sse that it gets put in his order. l*m 
not goiug to here *nd invite debate about off the record 
conversations by a judicial officer and a police officer. I 
thiidi: wa hspre enough other oonstderations as to the 
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cMSomblcness o£ this project without gottlng iato that kind | 
9 i ouinip. So dpD*t try it la uomm othor way. I have zuled. 

If It^a in error, it's on the record. Let's proceed. 

. 

q Now, frow tiiae to tine during the course of the 
opevotioo of the order, did you have occasion to go back to 
Judge Bims yourself or with other persons to report on the 
work product of your investigation? 

A X don't recall ever going back, 
q Getting back to Decoder 19th— withdraw that. 

Do you know of your own knowledge whether any other 
officers connected with the case prior to the renewal order went 
back to discuss with Judge Bims the devslopawnt of work product 
of tbs fimt Diane's Bar order? 

MR. FBFFIRi Objection, Your Honor. 

THE COOKT: On what ground? 

MR. FBPPER: The relevancy as to whether the officers 
in fact ■tnlartaed or not. 

THE OOQRXt 1 will allow what they have reported 
becAose they can cows and testify Shout it. 

If you Icsow, do you know? 

THE VXTRBBSt On tbs particular day that we heard 

j 

the eonversation it was relative to Bsan s ie. Hhsn we learned 
that Beansie and Steve were two sopipate poople, it was uy 
inetructleue to Baton to contact Kiahasn, tbs Diatriot Attomoy 
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I doii’t know thac. 


TllE COURT: Do you kaoif 1£ Judge Blras net eMOy? 

THE miNESS: 1 don*« know, air. 

Q Itow, with raapect to this coiareraatlon that you had 
^911 or about Decanber I9th, idwre Baton told you that Steve and 
Beana ^re two different people, who did he tell you Steve waa 
and who waa Beana? 

A I don't recall. 

Q You didn't tAke any notea, right? 

A Mo, air. 

Q Do you have any notea at all In connection with thla 
Inveatlgatlon aa the aiipervlaor of tbaae people? 

A Mo, air. 

Q And In that converaatlon of Deceeter Ifth— 

A Bxcuae a», air, way I correct aoaethlng? I adght have 
■Igned Bona of the reporta that are In the leveatlgatlve folder, 
pManlng 1 read the notea, and 1 InltUlled thaw or algned thm. 
^ 1 don't have thaw at nqr dlapoaal. 

MR. PBITTBL: Could I call for thoae now, pleaae? 

MR. nmat Your Honor, X don't have in agr poeaeaaion 
tier an I aware of any notea-** 


THE WITNESS: Mot notea, the Inveatigator'a report. 


hooka. 


MR. FETFERi May 1 have one aewent to ebech to aee If 


fOUTHCR^ DISTRICT COURT RI^RORTKRB, U.S, COURTHOUIC 
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Hill-eross 

we do hive then? 

THE COURT: Lit'o not iekm tiae now. 'Sfou go ahead. 
In connection with your conwereatlon with Baton at 
ar about Deceaber 19th, apart £ro« the different pereooe who 
Here Steve and Beane, idw did he tell you the fellow on the 
phone was that he had overheard who had turned to the aide to 
calk to Beane? 

a 1 don't recall, elr. 

Q So you don't louw who that peraon la at all, right? 
A I don't recall, air. 

I Q And that turned out to be a peraon not In anyway 
sonnected with the caae. la that right? 

A No. 1 believe that Beane la Dellacava and Stave iar 
}elU Valle. 


16 

17 

18 

19 
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22 

23 

24 

25 


Q Della Valle. Idio waa the gentlanan who waa talking 
>n the phone who t\umed around and addreaaed eonethlng toHlaana?' 

A X don't know, air. 

Q You don't kaao who that gentlenan la at all, right? 

A You will have to aak Baton. I'm net that aware of 
the Inveatlgation. 

Q And It waa that day that you found oot*-ediaii for the 
Elrat tiaw did you hear the none Dellacava? 

A I don't recall. Siibaequent to— probably aiibaeguent 
:o that tlna. 
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itLll-^ro«« 


Q Now, did yoo hmtae, in lUtonlng to tho tofot £ro« 
day to d*y, which you didn’t, dldii^t yowt 

A NO, air, 1 didn’t. 

Q You didn't linton to the tnpoa? 

A Only portinoDt eonvorontiona, 

Q Nell, wero you able to detncnlne— i£ « conwerontldn 
ms recordod In full, would thnt indi«ato to you thnt it wna 
pertinent? 

A It any nrr" thnt the offieem beli«yc4 thnt it wnn 


pertinnnt. 

Q So thnt U you went oner the logs you could deteraine 

ox not thnt n cowrernntion wnn recorded in full? 

A If you went wwer the lose you would nee if the con- 

vernntion wne recorded in full, yen# 

Q Nhen you enw thnt n cOrtremntloo wne rwcorded in full 

did you undertnkn to lieten to tta oonw^ention? 

A Hot nil conwerenticnei no, eir. 

Q le there nny rennon Why an the eupOrwiner ct the wery 
Mating you didn't wndertnlm to nee if the aen were following 
metraetiooe by lietenins to the cwlle hnd recorded in 

totnl? 

A It wne ey opinion thnt they were perforaing their S«h 

In n coapetent, efficient aenner# 

Q Mow, did you lenm nt enytioM thnt eeawerentioae of 


tOOTMKHU eilTlWCT COUHT «»«>«««». U A. C^THOUMt 
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Hill-cro^vS 


otnt in time in connection with this eesa gepereted a written 
moipendum to the officers involved prescribing procedures? 
if A You want me to read the whole thing? 

Q Hfrvic*. it unt i.i you can tell us whether it refreshes 
your recollect ton that you ever saw this document before. 

A I never saw this document before. 

Q And do you know if you were assigned in this case 
at the time that wiretap order 71/72 went into operation? 

A I have some notes. May I refresh my recollection? 

Q Yes, certainly « 

A VTiiat is the number of the wiretap, sir? 

Q 71 of 1972. That *8 a New York Couhty D.A. system. 

A Do you know what the date is? 

Q It*8 not on here. I can't tell. 

MR. FEFFER: I can represent that memorandum was 
issued sometime during the simner of 1972 after this officer 

was out of S.I.U. 

MR. FEITTELs I accept that. 

Q During the period of your assignment as si^ervlsor 
did you hear any comments msde from Mr. Fishman that he was 


dissatisfied with the scope of the monitoring and intercep- 
tions ihat were going on? 

A No, he never said that to sw. 

Q During the course of the operation of the Diane's 
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Isr order insd>er 1 end the follewiiig orders, did you ever h«ve 
kny occasion to dtscusf with Mr, FUtaMn the ({oestlon of whetbi 
>r not tf!» officers wore over lUCenlngt 
A 1 don't evsr recall* 

Q You never had such a dlscuosloii with thoB, right? 

A X said I doo^t recall^ sir. 


Q old you ever find out NhyV'M;r« 


prepared end 


distributed a lrt:ter to the officers In the case giving theo 
instruct ions In writing regarding i i lnfi a i satlew or oonitoring? 

A Ho, 1 have no knowledge of it, sir* 

Q Well, in the course of yo»*S’ work in this ease did you 
have occsslcn to listen to convoraatldns between Hr, Delleasva 

tnd his girlfriend, Jean? 

A I doB^t recall, sir. 

Q Do you know there are such conVeraatlons that ware 
recorded of Mr. Dellacava and his girlfriend Jean prior to 

Decei^r 19th in their entirety? | 

A 1*11 haw to review the enttrs notes Of ttos ex parte 

i . 

order. lt*s been two years.* Sir, 

Q In tba eaassa of all of tha tim you opont working 
on thla caae, did you aver listen to any taleptaooa call idiich 
you told anyone of yout sSbordinates they sbSUld bave «ut off 

.v,- 

at a aartain point in tlnat 

* • . • 

A No, I haven't. 
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Mevar told than once to ainlnlxat rlghtf 


A Mo, no. I told thOm td mtnin^a. I didn't day 
minlaixa, I didn't use that ta». 1 told them 1 Munt them to 
monitor the convaraaciaaa and X tbiMiklit they vara doing an 
adequate and effieient joh. 

I 

Q Hoo did you know they were doing an«*adoqu|ite and 
auffielent job? 

A Becauae I peruaed the notea daily. 

Q You didn't llaten to the tapea except on specific 
onea they described? 

A The onea they called to ny attention. 

Q Xf they dldtt*t call it to your attention you didn't 


bother, did you? 

A I read the nOtaa. 

Q You nOOer undertook to aanple conworaationa they dldn' 
tall you about? 

A Yea, I did. 

Q You did? 

A I llatened ftwi tins to tine. I wont to the wire idiil 

aone of the conoereationB were coning ofor. 

Q In connection with thooe you turned off the nachlnery 
from tine to tliaa. lan't that eor|roatf 

A That'a eorreat. 

Q Uhen you wora not there to Aivb Inatruetlona with 

•OUTHERN pltTRICT COURT RERORTIfli, U.*. COURTHOUM 
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Hill-cross 


respect to those callSs did you listen to those » toe, et a 
lubsequent time? 

K Yes , some . 

Q So your testimony now Is that you did listen to aooMt 
>£ the tapes, right? 

A That ' 8 correct . 

Q And that you didn't gamer your Information In Its 
C:otallty simply from the logs and the notes, right? 

A That ' s correct . 

Q You went right to the tapes, right? 

A Sometimes. 

Q Sometimes? 

A Periodically. 

q How often did you go to the tapes? 

A Two or three times a week. 

Q That's the times you went up to the plant? 

A That's correct. 

Q You would llaten to the tapes up et the plant? 

A That's corraot. 

Q You isaan you would replay the tapes to yourself? 

A They had a aachlna thera and I played them. 

Q They had two macblnas there at the pleat, right? 

A I don't racall. 

Q Hhll, they had a machine recexding, dldo*t,/^hey? 
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A That's corrset. 

Q Ths .ones they told you about, rl^ht? 

A SomstiBMS they Inroaght the tape down to the office 
and we would play It oa the aMehlne there. 

Q A pertinent call, rlshtt 
A That's right. 

Q And if they didn't tell you it was pertinent, you 
didn't have any occasioB to listen to the taps, right? 


If it was non-pertinent, except idien I use present. 


yes. Sir. 


Q Did you ever have any discussion with Hr. FishouDi 
respecting a situation where two people would he on the tele- 
>hone and the officer ostensibly didn't know the identify of 
:he voices in <iuestioOi as to hOw Iok% he could stay on the win 
:o listen? 

A It was toy Instructions to the aen— 

Q I didn't ask you that. I asked you did Mr. Fislsssn 


ir discuss that. 


1 recall Hr. FishsHui reading 


notes to ne sAiere he 


itatod that he wmted to etress the point— we spent three hears 


eogethsr, I believe, on the day ws get the ex parte order. He 

Kept referring to notee constantly, talkli^ about privileged 

zoaomlcetlone on the phone end about who you could liston to 

* • 

ind whs you ooulda^ t liston to. 
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Hlll-cnwa 

Q I'll r«pa«t ogr qiMstloa. Old ha avar dlacuaa with 
you the situation In which the pDraona* jrmir {allow hfflcara^ 
your subordinates, who were llatening in on those plants would 
hear wolces that they couldn't idontlfy, how long they could 
continue to laonitor the conwarsatloo of unldantifiable wolcas? 

K 1 don't recall. 

Q So you don't swan know if it cane up in the c6n¥arsa~ 
tion, right, because you have no specific recollection or it, 
right? 

A I recall aumy conversations but that specific wording 
that you're using there, I don't recall, sir. 

Q Do you recall telling your brother officers that if 
they didn't know who wee on a wire and they weren't sure whether 
it was a named party, they could keep llstenidg to the call in 
its entirety until they found out the identity, right? 

A 1 told my officers that they could listan*-once th^ 
determined that the subject was not the person naned in the wire 
they ware to turn it off. It was vary difficult, they were talk 
Lng in code. 

Q In other words, your laatnietions to tham was that the 
lad to be first satlsflti that it wasn't a parson noamd In the 
»xder bafore thay wara raqulred to tom it off, no mat tar how 
Long tbs call want on. la that right? 

A Hy inatroatlOM to tlM warn that thay could listan 
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Hlll-'CZOSt 

ind once chey were positive that the person ifhi» we bad naaed 
Ln the wire wasn't the subject, they were to turn it off. 

Q They had to be convinced it wasn^t a person named 
>efore they turned it off, right? 

A In their opinion. 

q And as long as the period of doubt existed in their 
Bind they could listen <tven if that eall went for hours, riftd;;, 
iccording to your instructions? 

A' X didn't give it that eaplieltly. 

Q Old you ever tell them that there is a point beyond 
#hich, even if they're not sure who ia talking, that it's time 
:o get off! didn't you ever tell them that? 

A It's time to get off when they're sure that the person 
lamed in the wire is not the one sptklcing, that's when it's 
:ime* 

q Did it ever occur to you that after a certain period 
>f time, a minute, or two minutes, or three minutes where the 
lartiea weren't identifiable, that you could play back, if you 
!ut it off at that pointy that you could play it back to your 
Informants or other person to get some extrinsic or outside help 
IS to who it was on the call rather than eontinuing on the wireT 

4 * 

A I never included informants on ay investigation after 
It's investigated. 

Q You were working with a Urge team of officers, weren't 


SOUTHenN OICTRICT COURT RIRONTCRS, U.S. COURYHOUSK 
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Hill-crots 

rott? 

A Th« ttm <luctu«tAd hmtmmn four and eiftht or nlna 

i 

Dtn. 

Q Wells were there any tlatea ntian you had a situation 
Mhera you directed that a call be turned off in the alddle uhar« 
^ were not sure eho the partlea were, did that ever happen to 

you? 

A No, sir, I 

q So you aluaya knee eho waa talking uben you were 

lUtenings right? 

A No, air. 

Q Dldyou eaar lUten in on any phone calla when a naned 
party wasn't talhing? 

A I don't reeall. You naan apeclflcally? 

Q Not Joeeph Della Valle on a call. 

A I aaa prdaewt there on calla where they turned off 
the tape nhw they foiad out it waea't a petaen nmd> 
n •VW mtmmtd MB ccaii« UP to yowT eara» right? 


they foiad out it 


waa Tif***g ap to 


It sight b«pe been two 


on the ph one and then 


there'a no point in listening • 

Q All such ceavereetione went turned •££ to your know- 
ledge. U that right? 

A Vea. 

Q Now. w; ;h saapact to tha San-Dennia caaweraatlon, do 


tOUTHBHN WtTlWCt COUBT NEMMTKM. U.i. COURTHOI« 
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Rlll-crosat 

you know why thot wasn't turned #£f? 

A X didn't know idK> Saw and who Dannie was. 

Q Yotn: objective wee to sti^ on the call for the dura- 
tion of It, right, even though the convereatlon had nothing to 
do with drugs? 

A Vie dldn ' t kn e w . 

I 

Q So If you didn't know who the people were who were 
talking and yo\t didn't know that they were talking about drugs, 
you kept listening, right, until you found out one or the other 
right? 

A Xf we detersdned that the persons that were naaed In 
the. ex parte order were not on tbs phone we turned.', It o.ff. At 
the Initial stages we didn't know who It was on the phone. 

Q Now, the person that you were priasrlLy interested 
in was Joseph Della Valle, eorxeot? • 

A That's ooi^kect. 

q Did It ever happen that J^eph Della Valle got on the 
phone at Diane's Bar daring the eeurse of the first wiretap 
srdertn your knowledge? 

A X assuns he got on the phsisa. 

Q You don't know of your own loMiwledge, do you? 

A No, sir. 

Q Nobody ever said to you we got Joseph Della Velle, 
■ere'e his voics? 
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A Vm ttMught th«e Stevtt and i«ana— 

Q -Don’t tall m what you thavght. I’m asking you a 
quaatlon, not what you eolUctlyaly thought. 

MR. PBFPERs I think tho witnaaa was ■att«a{>tin§ to 
answer tlie very question asked and ht ^liould be entitled to 

answer. 

THE COURT: Yes. 1 will allow him to answer as he 
was beginning to. 
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THE WITNESS: Repeat the question. Please. 

(Whereupon, the pending question was read back by 
the reporter.) 
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A 

Q 

A 


We thought Steve and Beans was the 


person. 


You thought all along t 
Initially. 


Q Starting when? 

A Froei the beginning. 

Q You also thought Steve and Bemsle were one person, 
right, before the tap started and Installed, right? 

A You will have to ask Det. Baton. I*« not aware of 

that. 


Q When did you learn It, nlatakonly or not, that Steve 
end BeaAsle were the sane person^ltlally? 

A At that particular ^«wiversatloo when he cMe over. 

■.ton eoU M, I fealUv. on' til.' 19th. .Ir, that h. (wl. 

• • 1 

SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTIMUSE 
POLIY SQUARE, NEW YORK, N.V. CO 7-WSS 

"41 . 



78 

Iv 


1 


Hill-cross 


2 

3 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


615 


it eve snd Bssnsle sr« two sspsrats persons < 


Q Before that tins you aust have believed ttaet Steve 
ind Beensie were one person, right? 

A It wes the isipression of the invest Igetors. 

Q But you knew nothing shout Steve and Beensie befi»m 
:het tine, right? 


A Except for the notes. 


So Steve snd Beensie's 


«qp ifi the notes? 


A Right. 


Q You bed no independent knowledge that Joseph Dells 
slle was known ss Sts^ or Beansie at that tine, right? 

A I don't recall. 


Q You later found out that Joseph Della Valle was also 
town as Steve and Beensie, right? 

A You will have to ask Det. Eaton. I 'a not sure, sir. 

Q Can you tell as when for the first tiaa Joseph 
ilia Valle's voice esae up on the Diane's Bar tap tape? 

A 1 don't recall. 

Q So you don't know when for tht first tiae thsrs was 
bre^through on the identificirtion of Joseph Della Valle's 
lice, right? 

A Ho, sir. 

Q But you had beeti hearing all along they didn't knew 
at Joseph Della Valle's voice Bounded like, tight? 


•OUT.HKRN OISTRICT COUNT NENONTeNS, U.s! COUNTMOUSE 
FOLEY SQUANE, NE* ViQflK, N.V. CO 7-aW 



7 


79 

Iv 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 
26 


InotT 


616 


k 

Q 


Hlll-crost 

They lisrito't turs. 

That uncertainty continued on for aona tine» did it 


A 

Q 

A 

Q 

A 

Q 


That'a correct. 

And it uaa finally reaolved uhan? 

Decaober 19th. 

Oeceaber 19th7 

You ulll hate to ahoii ae the papera again. 

You* re talking about paragraph 9 ehara aoiaabody tuma 
land aiqr* *'Beanaie7" 

A Yea. 

Q That'a the flrat tiaa you ai^ that eaa Joaepli Delia 
|Yalle. la that uhat you're aaying7 

A I'n aiQring wo loamed in that conversation that there 
^re two people. Stave and Beanale eere not tha aane peraon. 

|Me originally thought that Steve and Beanaie uere Dellacava. 

Q You aubaefueatly learned ebat, that Steve and Beanaie 
leere «ilio7 

A Initially ue thought Steve and Beanaie were Della 
|7alle. Mb learned latir on that they were two aeparate peraona. 
ilhat'a when we wade applleationa. 

Q That Steve and Beanaie were two aeparate peraona? 

A That'a correet. 

Q . And initially— are you airing that you initially thou^ 
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shac Stev« and Bawnsla waro eha aanM parson and ^khat chac 
laaa parson was Dalla Valla? Is that what you ara .apying? 


A That Vaa ay lavxaaslon. 

Q Who told you that. 

A Baton and tha others. 

Q That Steva aod Bwnsla wera Dalla Valla? 

A It was thair opinion it was. 

Q To your knowiadga did thay writs this down in tha 
logs in connaction with tha calls dealing with leanaia and 
Stave? 

A Thay didn't know. 

Q Did they aaka any notes that they showed you, anyidiei 
on the logs or on the transcripts that these calls that oaa 
Stave or one Baansia was on that that was tha voice they beliai 


>tava or one Baansia was on that that was tha voice they bell 
EO be Jose|(di Della Valla? 

A They told that to me verbally. 

Q On Che night of DscaniMir 19th? 

A (hi tha 19th when wa laamod that Ststve and Baansia 
lara two separata individuals, that's whan thay told os. 

Q Now, so wa b a dy turned around and said ssasithiad to 


Q Now, so wa b a dy turned around and said ssasithiad to 
leans, right? Can you tall me what about that caovarsation 
ilertad you to tha fact that Beans was different from Steve? 

A It was Che dataetive's opinion that Stave and Beans 
ora two separata pa<^la. 
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Q All right, now, which eno was ivqpposod to bo Dolln 
ifalle. Stove or Booni? 

A 1 oikod Dot. Baton. 

Q You don't know? 

A 1 don't Tocall, sir. 

Q 11^ to that point had you over heard Oolla Valle's 

roleo on the phonoT 

A 1 don't rocall, sir. 

Q Wasn't tharo a tap In at Iholrlot AVsniit ih tho Bronx 

A That's corroot, Olr. 

Q Didn't Paton opan vm> tho tap thorot 

A You will hswtt to show no tha oponlng notes. 

Hr. FBITTBL: Will tho flnwarnnsiit turn ovor to us tho 
helriot Avenue logsT 

HR. FSFFBR: Your Honor, that'^S tha saatt'logs they 


iskod for before and I roprosontod that we do net have the 


»rlginal logs. 


1 know, ff Yhslriot Avonwo. Ho have 


copy. 


That's ths saws copy you Isavo tharo. 
MR. FBZTTBLx Tho vary snsT 
MR. PEFFERt 1 presuoM so. 


MR, FEITTBLx Ours Is sttrkad up. 

MR, FSFFBR: Your Honor, I don't h a v a an axtra copy. 

* , I * 

to tho Govamnsnt if tha^ wars lntaadli« to use thU 
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eo^ ctotM ^nmUantloa tJmy »hottl4 hmn made a «<» t\mt 

i ota. Wa dgn’t i*«wi an fiiatta oapy. 

MR. SLOTNICK: I'm noc gttian to quiUibiav Your Honor, 
not in the Xerox iBiatoess either, hut I Uateood to thoae 
,g, I received coptee of the logs and I mada^^lt explicit they 
.d be used in trial. Perhaps we can get togettker with the 
amoeiit this afternoon after trial is over and see what we 
1 and we will Xerox it or they will. Ite don't need to quihbl 
c the exhibits. 

I would ask tihat this mariced copy be entered as an 
ibit ID and that we adhatltute and ooKarked Xerox copy to> 
cow womlhg so the procedare can continue. 

MR. PBFPBR: Ibat's no problem. Your Honor. In the 
:erim I will attempt to get the orlglnAU, if I can, which 

r san^e this process. 

THE OOURX: All right. 

MR. PKXmi^ May we hsoe this awrked« 

II ML. IBFFSft: iC. 

(Dofeixiant's Exhibit 1C, marked for idedtifica|ion«) 
Q In your dieeuaslons with yeur infeneaent*'* 

A It wasn't w informant, sir. 

Q The inlMBant that you spoke to at laricewllle Boad, 
ithe exit on the Long Itlaad Expraaeuiy, did he tell you In any 
{Lay wbi ^ t he voice of <Joeeph Della Yalle eoundcd -like? 
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Q Youni^, old, gruff, pl«aMii&7 
A I doD*^t recoil, olr. 

Q \3jq ywi knoM how old Della Valle wai at that tine? 

A 1 believe he was in hie 20'a. 

Q Did you know he wee living at home with hie parente? 

A I don't know epecifically, eir. I don't reeall. 

Q The tap on hie honie phone went in on Decewiber 10th, 
did it not? Take a look at 1C for identificatioa and tell ue 
if thie refreehea your recollckction. 

A le thie the opening of the ex parte order? 


That'e what the Govemnent gave ue and X take it eo 


to he. 


A Det. Mallard and Dot. Eaton were on plant, they 
opened the plant. 

Q They opened the plmt, right? 

A Yee. 

Q Now, thie queetion abo^ the identity of Joeeph 
Della Valle'e voice, could you toll ue when, if ever, It wee 
reeolvid? 

A I don't recall, air. 

q Mall, you exapained the loge and the tranecrlpte, 
didn't you? 

A TVo yeiure igo, air. 
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Q You didn't BMidce may notos about that altfeMir, vlgbtT 

A No, 8lr. 

Q You don't hcvo the foggb at Idea how long it took 
to determine with certainty what the voice of Joaoyh Della Valle 
lounded like? . . 

A I'll have to review the entire Imreatigation, the 
entire logs. 

Q Isn't It a fact that very, very shortly after the 
Logs or taps were installed at Theirlot Avenue that Joseph 
lella Valle had eonveraatioas on his telephohe ahieh were 
Bonitored in full or in part? 

A I'll have to review all the notes. 

Q You don't know that? 

A I don't recall, sir. 

Q Isn't it a fact that your subordinates were in a 
>08 It ion by Decesber 11th to determine with good certainty 
that Joseph Della Valle's voice sounded like? 

A In ay Opinion, no sir, they were not. 

Q Do you know that they recorded his voice extensively 
«i November 11th— Deceadher llthf , 

A I'll have to read the notes. v 

Q And you knew before then that Saton, who was Involmd 

.n both plants, had listened In on two conversations— 

THE COURT: OSwm on, Mr. Felttel. ’ 
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Look, I mt you to acify* mlot^ a llttla more briskly. 
I*m going to Interpose ny own objections to thens questions If, 
as Ms happening incraasingly, it seems clear to me that you’re 
not doing anything useful. Let's try to proceed. 

Q Isn't it a fact that on or about 1250 on Decabber 10, 
1971, Joseph Della Valle was taped during an entire conversatioi 
from the Theiriot Avenue address? 

THE COURTS Now, look, do you have a suspicion what 
the answer to that is going to be? 

MR, PSITTEL. I know what the answer is going to be. 
It's going to be yes. 

THE COURT: Ho, it's going to be he doesn't know. 

MR. PEITTSL: If he says that, I*m going to ask him 
to refresh his recollection. 

THE COURT: Move on. You have much batter evidence 
on this than a man who has told you a hundred times in order to 
answer such a question. You have the tapes. You will have the 
aonitoring officers. I want you now to proceed. 

MR. FEITTBLt Could 1 make a statmaent at the side 
bar. Your Honor, just to preserve the record on this point? 

THB COURT: Mo. You may make a statbaeot in open 
ourt.to preserve the record. 

MR, FBITTBL: You're asking me to telegraph ay point. 

THE COURT: I'm asking you to move on. If you wish to 
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make a statement', I will hear you. 

MR. 7EITTEL: I wouldn't. Judge, not under these 
conditions. 

THE COURTS Proceed. 

Q On December 10th or thereabouts, did you have any 
conversation with Det. Eaton in which he told you that he had 
heard ttte voice of Joseph Della Valle on his own tdaphone? 

A I don't recall any specific conversation on a speci* 
fic date. 

Q Did you learn at or about that time, Deceober 10th, 
that Joseph Della Valle, whose voice was taped on that day, was 
referred to in your logs as Blackie? 

A You will have to show me the logs, you will have to 
show me everything. 

Q I show it to you and ask you if it refreshes your 
recollection. I'm showing you C for identification. Under 
date of 12 Deceober, '71, 12:50. 

MR. PEPFERs Your Honor, may I interpose this objee- 
Cion? It hasn't even been established on the llth that Det. 
Saton was at the plant. In fact, the logs indicate he was not 
It the plant on the llth. 

MR. PEITTELt That's for cross .^^Inati^ Judge . 1 

ion't think it's proper to develop this Just 
ponte' in the place of testinilpSy. 
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MR. FBPFER: The I(^s sre here and they certainly 
speak for thenselves as to who was at the plant. 

THE COURTS' They don't really speak for themselves 
Just because sopebt^yfe initials are or aren't on them. 

MR* PBFFBR: I think the question should be addressed 
whether Eaton was there at the plant on that day before we get 
into a whole liae of questioning as to what he told him. 

THE COURT: Ifo* he doesn't have to do that. 


10 

11 

12 

13 

14 

15 

16 
17 


Gc ahead* 

Q Do you understand the questioat Do you remember the 
question? 

A Read the question back to me» please* 

(WhereuqpoQy the pending question waa read back 
by reporter.) 

A I see the plant was opened by Det. Vfolfe and Morgan. 
It doesn't say anything about Baton in hare. 


18 

19 

20 
21 
22 

23 

24 

25 


Q Do you see the content of the conversation described 
in which Blackie is tsahtionad? 

A It says, "In Jlasoy* out Pat«” 

Q It mentions Jiang's name, ; nioknanoi Blackie. 

A Blackie is written down hare, yes, sir. 

Q Well, based upon that writing on the l«g of that 
date, there came a time to renew the order on January 6th, 
didn't they change the caption to read Joeeph DslU Valle, also 

s • V * ; ‘ 
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known as Blackia, also known a« Jlimny? 

A I'll havii to ravlow tha antire caaa* I don't 


recall. 


Now, ara you tailing ma that In tha days after 


Dacamber 9, 1971, that your fallow officers had a belief that 
Joseph Delia Valla was also known as Stave or Baansia? 

A Would you repeat tha question again, please? 

(Whereupon, the pending question was read back by 
tha reporter . ) 

A We learned on that data that Steve and Beansie 
were two separate people. 

Q You had been listening to calls of Steve and Beansii 
after the plant went in, right? 

A That's correct. 

Q Didn't you tell me before that it was your belief 

-- ! 

that Joseph Della Valle was possibly Steve tar Beansie? 

A That's what I see, yes, sir. 

Q Didn't your fellow officers find out on that over- 

heard Della Valle 's—from Della Valle's phone that Joseph Della 
Valle's nickname was Blackle, not Steve or Beansie? 

A Sometimes they have fifty names. 

Q Did you read anything from all of the papers in this 
case, all of the notes that you signed that said that Joseph 
Della Valle was also known as Steve or Beansie? 
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I doii*t recall. 


Q You don't recall. Was It your undaratandlng that if 
a conversation didn't deal with narcotics you were entitled to 

i 

listen to It, 1£ It didn't also Include named parties? 

K If while listening to a conversation another crime cao 
over the phone X would isnadlately notify the District Attorney 
and let him know It so we could amend the ex parte order. 

Q Well, did you find out at any point on December 9th 
that a police officer had fired off a gun In a bar up around 
Diane's Bar while drunk, did you find that out? 

A I don't recall* sir. 

Q Did atiiybody on your team report the eosialsslon of the 
crime to the Police Departmsa t? 

A I seem to recall sotsethlng^ in the minutes about a gun. 
I don't recall what else. 

Q Can you tell me which conversation you overheard that 
Involved p&'tles that you weren't entitled to liatan to, that yoi 
reported to the District Attomay^a offlna to gat an sssaandasnt 
of an order? 

A I don't recall, sir. 

Q Can you give me one instance in which you did that? 
MR. E1 ;ffSR: Gan wa hsUe s«|SS tsproaantation as to 

•j 

this (Overset ion is with respect to<-a police officer shooting i 
gun, where it appears in the trapsorlpt or whavs it la in the 
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THE COWT: I don't think thst's nsessssry. 

MR. FBFFIR: Vm trying to find out ohsro it is snd 
it's laposslbls to find say eonvorsotion like that. 

THE COORTi 1 * thsro taythixig in ths logs or any 
of ths aaterlals that you have, Mr. Poittsl— 

MR. PKITTELi In listening to the taps I hoard that. 

the COimT* Miioh taps for ohich date? 

MR. PEITTBLi l'« hciqg called upon to do this to Jns< 
tify ojr <iusstioo7 

MR. FEPFBR: I'm trying to find out ohsre he is, in 
ths lais, and idiat he is rofsrring to. 

THE OOORTi Mr* Fsffsr will talk to you about it at 
lunch hour. 

Q What call, did jou iMan about that dlMloaad ch. 
ea^laalon of oogoia, ariaa that jrou topoctwl to aorbodrT 

A I don't raoaXl uhtch wtra. Thar — mtm d to latnnlagla 
•nd I'd h«» to «ad tha uhola nM:.. of all thU •!« ,. I .cold 
instior ths question. 

Q Did you find out that bookKking and the nu^rs g — 
las conducted regularly fro. the lisglaolng out of hians's Bar? 

A Yes. 

Q This you hoard regularly on ths calls? 

A That's correct. 

Q You would listen to thi^ calls in their entirety one 


iOUTHKNH QMTNICT COURT RKPWRTKRi. U.S. COURtHOUtC 
ROI.KV SQUARC. ««» VORK, R.V. CO 7-4M0 



1 


Klll-QXOSS 


G2fc 


Itmx anoebcr, rl^htt 

A Vt ifoiild liatca fdr*>teokMkkig would 


over boc 


M wouldn't listen to tbs cas|>leto end of tbs erlae. The Dis- 
:rlet Attorney wss wsds swsre of these notes. 

Q You cut thoi cells off when they deelt with bookr 
lekli^. Is tbet right! 

A If we thcNght thet the person wsfitlcned In the ex 
^arte was not one of tbs principles • 

Q Well, turning to Decenber 12, 1971— 

TliS COURT: Before we turn to that, 1^» Felttel, let'i 
itop for lunch. 

Let we laentlon sowsthlng for the guidance of all of 


I. Consulting the court's calendar and the sehsdwle of trials 
id the fact that a week ftow today and toworrow are Jewish 


illdiqrs, on which It is entirely possible that 


of the 


people hare nay not wish to work, I readh the coneluslan that 
It Will be Indispenelhle to conclude this wlnlartsarleo tMariiiig, 
IS we keep calling It, hot later than next WedWwsdoy, idilsh «1U 
xk the norwal 8<^MdwleA will haws given us five full days, Ood 
lave tti, on this natter. 

1 Instruct counsel to ooneult over lunch and satisfy 

\ 

•. *• 

hMiselvea whsther we can finish on or ab o u t newt Hednesday. 
lease don't feol that we have to use that naub tine for this, 
if there Is any substantial ^mtlons about the feasibility 
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If eoiieIu4tos by UsdMsdsy, m will sll» feo tbs iigrst of 

t 

ptsopls llks llr« Slotelck sod as sbo Iloo sod possiMLy 

u> ths r«irst of otter pooplo, tero to sit tIdLS Sotiirdsy. % 
Lot os know this sftomoon ohsrs os stood. 2itlS, gsntlsiMci. 
(Hheroopoo^ o loaoteon toeiss oos tokso.) 
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fmmxn sEsswti 


2 sX5 p»9i« 


HB oao^ Bsflere yon atacct, Mr. WoLtall, Mr. eMwmdngar 
rofOKtM to me tint ^our is that m ought to «i.t Satuislaqr 

to g«t through. Is that oorract? 

m. FEUEUtt Hi Iw^'t raocdted « datenniiMitioik Me want to 
see how the balance of the day goes. 

TEB CJQ^RT; That is the first tdsie in many y e a r s that Mr. 9»«n- 
sing^ hiaeviGn been Inoocreot, but let me knmr on the end of the day. 
JOHN J. HILL, reeuned. 

CRMS BOttONmCIf OCKElIIDgD 

nr ML isnstL: 

^ 0 Did you have any c on var a afcidn liith of tdia offioera in 



reeuned. 


this baas oi sw a m i n g tfasr tnatinony yoll gavtl this laocniBg? 


Jl YSS. 



Q Yon talked about acme of the qaestionS I had put to you and 
the anMea^a that you had given? • ' . 

A Yee. 

Q And yov^keKo insteuctod perhtpa that you eece nistakan xtLHi 
xespaet to some i^dbotantiBl pcsrtlons' of ycMr tsstimowy? 




it YIsit'stMKzeot 

^ 

Q And ^ wpm. < 


to »ftr. Mtfer about that? 


A Yes, X have. 



Q And ha told yogiis aas going to tidis it up aith you this 
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aftaoenocn after ha gtttai a chance wa f Ijniah? 

A Mo, vne <1iaBmaaart and olearad up tha diacrap a noy. X iread the 
adnubaa and xeftashad aawp ry . Xhla la Vtm first tine Z read thmia. 
notaa in two yaars. 

change 

Q Presumaibly later on yaa are going to < significant 


Q Presumaibly later on yoa are going to < aam significant 
2iq>aot8 of your testbnony based upcn the refreshment of stMr racoUaction* 
Is that cxsrrect? 

A iSiat's oorrect. 

Q Moic, prler to Deonber 19 oould you tall us if thm were any 
Baanay or Stewe ocxiversations overhaaxd on the tapes? 

A Visll, let ms clear the di s cacspaney. ■*> 

0 I am going to let Mr. Ftaffer do that. Z usnt to pcooaed with 

14 gueatians. 

15 lUB aURT: I aei not going to let you do that. Mther stay 

titillate 

16 mmy from it or get on to it, but don't i on it. I direet you to 

17 let him acacilete hie aooount of dlacarep B ncy into idiidh you st a rted to go. 

18 Q Ybu tell us what Mr. Peffor said to you whan yoa got off the 

19 stand and what you said to him, beck and fdirth, over tha lonsh hour. 

abqut 

20 A He told me, he eaid, "Are you poeitive Baane and Steve?’^ 

21 I an all oonfuaad, I said, with Baansy, Stsea, DiiLlA VUle. Thaae nemas 

22 I haven't haaocd about in almost tno yaars. I said I am very confused. 

23 we didn't go over this tglpe of questioning prior to ay tsstlneny. I 

24 thought I was gating to be hsce agiealdhg abad: miiaimisation. 

25 . Q i don't oare what you thought. Aist idmt ha said to you and what 
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you aftid to him. 

A He said 1 an misttfoMi idtii rofiamios to than wnui and I >nnfc 
you to cloar it 1 aald, la Stavay and Baan^ Ite nan paraon? I 
oan't rooBll. Uifm ha went an to eapiLBln to vm, Jbhn didr of the dis~ 
crepaney. I hava cans to the conoluaten near ttat Initially, ^#ien we were 
nonltarlng the wLxe, we thought Della vaUe, Starve anl Baanaty were all 
can and of the same paraon. Bat as of the Ifth, when we wne listasning 
to the. wire, we were atiU of the aame opinion that Stave, Beanay and Dti 
vaile 4«ce all one and of the aaaae paraon. Bat whan the Inllvidual who 
waa aonitOE-ing on the 19th turzwd and aaM, "Hi, Seana", we zeallaed 
that Bmtmy and Stevey were the aama pm0m and Della vaile — 
there was two people involved. 

Q Tell me, idwn ym say we reallaed, you nnm soanbody elae 
reallaad and inparted that reallaition to you, right? 

A Ihat'a oocxect. 

Q So now you know that Delia Vhlle was a paraon different fixm 
Beans, right? 

A On the 19th. 

Q Bbw do yaw know on tha 19th that Beans was a person different 
from Steve cxr tha ame as Stave? 

A NbU, Beans and Stave, acooeding to Baton, he theu^ was all 
the Sana parson wlwn he was nonitcaring the wire. 

0 You mean in the early stages of tha tape he had datandned 
that Steve and Beans was onS and the mum par a on, right? 
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2 A lie vies'of the opinion th&t Ddla Vnile, Beamy and Stsvey waoee 

j 

3 all one and of tha same paraon. 

Q 2\nd now whan yoa learned on the 19th tha^ Beam waan't Della 

5 Valla, ^iD was Steve aoppomd to be? 

6 A George tpM Bie that he believed that Stevey and Beansy were one 

and of the same person. Della Valle was another person. They viere too 

8 s^aomte people hsirer not one person. 

Q George Eaton was in on this oonversation? 

A Yea. 

Q And he helped straighten you out? 

A Ihe district Attorney and his too assistants tiwre. 

Q Mhat time did that oonveraatian start upstairs? 

A It lasted about five ndmtas, six minites. 

15 Q You went directly fecn this Oo u r to joo w upstaircT? 

16 A Want out <Ms Oourtroom, went upstairs. Than we discussed five, 

17 ten ndrutes, cone dom the eleyatcc and took a vedk outside. 

18 Q Ycu had your luncdi upstairs or outside? 

19 A Didn't have lunch. 

Q You didn't have tine to gat lunch? 

A somebody wanted to look at j q w klg y and I walked owr to the 
jewelry aoochange wllii two other offioars. 

Q Were they in this case? 

A Eaton. 

Q Did you talk afaoufc the case on the way over? ( 
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2 

A 

Yes, air. 

3 

Q 

CoBmented about it? 

4 

A 

Yes. 

5 

Q 

Isn't this dosec to the truth — did you go down the elevator 

6 

with the Uhited States Attocnay, did hi go out the building vdth you? 

7 

A 

I don't even recall. 

8 

Q 

Did you all cocos down together? 

9 

A 

I was ocBolng dotn with Bntdn. 

10 

Q 

YOU don't rananfaer if Mtr. Faffer or Mr. Feld were in the 

11 

elovatxxr ^ikh you? 

12 

A 

I don't recall. 

13 

Q 

Do you recall vaUcLng through the lobtoy outside wltii Messrs. 

14 

Feffer and Feld? 

15 

A 

I didn't pay any attention to thm. I was speaking to Btton. 

16 

Q 

In other wards, they cam down with you but you were sjaaking 

17 

with Eatxxt? 

18 

A 

If they oame doMit 

19 

Q 

you are not sure of tiiat? 

20 

A 

They were of no ooncsm to ms. 

21 

Q 

you don't even toow if you wma in the sane elsmtor with than? 

! 

22 

A 

niat's oorraot. 

23 

Q 

You say you exited from the building about ten adnutsa after 

24 

one. Is that your testiiootiy? 

25 

A 

Dcn't put me down to any hours, oounssl. Tan or twslve minutes 

• 


• i, ! ■ 
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HLLL>-croM 

wa mtOi up theire and than laft. Xt oouM hMVa boon five nilnitea ini left. 
Mb took a MtlX te> tiia jeMilry oMohnige and atmm fcaOk. 

Q Did anj^kiody tell you to tdce a walk with Nr. Eaton? 

, A Ho. 

Q Who was looking for jewalxy, Mr. Baton — 
m. FEFFER: Your Honor, <^ecticn.- 
THE COJRPj Neact question. 

MR. FEPraR: Sustained? 

THE COURT: Yea. 

Q Did Me, Eaton want some help in picking out jewalry. 

MR. PEPPER: Objection, sour Honor. 

THE CXX®T: Let's go on. 

Q Now, prior to Deoonber 19, to your knowledge, vasce tiiere oon- 
versations of Steve and Baonay that were reenuded? 

A As I recall, th^ were. 

Q Were there several of those o cn ver a a tlcais that were heard In 
their entirety? 

A As I recall thare were. 

Q In refreshing your recollection over the lunch hour did you find 
out where In the tc^pcU:s‘' it 'S&ld in the early stages of the case that 
anyona ev«r said that Steve and Beenay were one and tlw sane aa Della 
VaUe? 

A I had cone to the ooncluslon that we would let Osorge Ehton 
naake all thoae daolalaris, make all tooee notes. 
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Q You dldn'-t xttfipMh your raaoUeetion on that? 

A jywt a paga or tMO, tint's all. 

Q Naur, going taaok to Daooniior 12, 1971, aire ycsu ftmiHar with a 
caon w er aa tion that was moardadl oonlng out of or oondng into Diane's Bar 
at hours? 

1SIE CXKJPTt Mr. Fieitsll, I almost never Infccuda «n cross 
sKaninatiQn but I think wa hacve taadhad about the ^nd of this whole 
agpeo a e h xMtsti has be«i singularly unlUtminating. Tha Gsodibility 

I 

thing la fins. OMs offioer %*■ not mooltoring. He ocxam i c n ally heard. 
He euiawerad yoa. awe and over agpdn that ha didn't recall, he would have 
to read the papers. You are going to hanre the nonitaring offioecs. If 
you went to argue wdth lae about the elmsats of credibility on the things 
he did parttctpate in, do that aomb dky. But I think I have had about 
enough of your going to 1543 on Deoanber 12 and asking hi* about things 
about which ha never knows. 

HOW, if you think he is not tidJLing the truth and denying 
knowledge, argue that to na later. 

Ift. FEIfiULi, Hbn't your Honor lot toe get through a call which 
I have a xeasanaibls beUgK In tellljng you that he riiould have known 
if ha was aotlng in a suparviaory capacity «diich is really xelavant to 
SDBM of this prior testinony? 

THE COJRTt He heard? 

m» FETSSULt or reed the logs to appri.ae hinaelf . 

THE (XURTI •9mk whst should he have olcnBi? 
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DS/jl HUl'-cnm 

MR. FETIELL: To dlfloount gone of iMx^a thst be says that 
tfaeae other people told him, beoauae tiie logs refizte it. 

THE OCORTt I will aUow that if that is what 3pe mean to be 

doing. 

Q I you the logs, 1(b) fcr identification, taming to page 8 
thereof, and reapeatfully dlxect your attantion to the en[txy «t 2043 hours. 

A Are typeMritten? 

Q Do I have tixin? 

A Oculd I read the typaarithm ones? 

Q DM the OoraxxnMant type then vfff These are tiie arlglnals. Rar 
the raoard that is on 12«1»71. Ploaae renS tin entry under 2043. 

A (Mltness reeding) Vttmt do you want to ask roe, ooianel? 

Q In reading this does this refresh your raoolleetign that a call 
took place at that tlroa in which a male and a female Sieeuaaad Blacdcy? 

A No, it does not. 

Q Does it refresh your reoolleetlon that tin peracn on duty at 
that tine noted that HLadIty was oo^equal with Joeeph Della Vialle? 

A That is Mat it says hwe, air. 

Q Do you have any reoolleotiao of having looked at t^t material 
at or about the tine it was ao writbm? 

A It was my prsotipa to read aU the solnutea tut I don’t recollect 
gpedfioally, no. 

♦ 

Q So that if you read those entrina in the log at or about that 
tite and underetood Mat yen were reading, you weadd hacve an undarstendlng 
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Hill-cross 


2 that mnebody vxsrking for you i»jas mying that Obseph Della vaile had 
anothir none, Bladcy, ri^t? 

A I don't recolleot, cnunael. 

Q You don't reoollBCst havijag teed that, right? 

A No. 

Q Asd part of your job was to st^pexvlee these oStiaeea, oorrect? 

8 A That's correct. 

9 Q And you were siqaposed to read these logs, right? 

10 A I psobafcdy did. It wes ray gractloe to reafl all the logs but 

11 I had nine vdres, counsel. 

12 Q So \lien these people were allegedly tailing you that Joseph 

13 Della Valle vas the sarae as Beansy and Stevey, what did that nwan to you 

14 in taosB of Blacicy being Della VrLla? 

15 A I can't reoall. 

16 Q The entry under 1640, the same page, eons date. 

17 A (HitnesB reading) 

18 Q Do you aei the entry there to the effect that Beansy's wife 

19 B»ns £cr Beansy? Did Joseph Della Vhlle have a wife? 

20 A I don't recaill. 

21 Q Isn't it a fact that aU of Joaeph Della mie's conversatixjna 

22 It the begiming of the tap w VP at Theriot Avenue dealt with the calls 

23 to his girl frlenda? 

24 A I don't recall. I haven't nonitoaoed the tapes in too yeers. 

26 Q Shouldn't you have knoim at that tine that Joaeph Della X'illa 
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%«i8n't.nBrried and didn’t hav* a wLf«i? 

A Oounael, I am tailing you I don't reoall. 

Q Did you etwsr o caiparg any of thean logs to find cmt idHca it vna 
wrlttan, if anywhere# tiurt: Baanay and Steve nay be tiie aame person as 
Della Vaile? 

A Eicnuse me, sir? 

Q DM you ever see it in varlting in any of the menos or logs 
or transcripts that Stavey or Beansy was one and the aesoa person as 

f 

Joseph Della Valle? 

A initially we thought lliat Sbsvey, ^aansy was Dtila Vhlle, all 
one person. Initially. 

Q You thought this daspltB the fact that the entries in the logs 
refer to a Joseph Della vaile as Blacky? 

A Ohe officers told me and I was of the opinion that Stsvey, Beansy 
and Della valle were one end the sane person until the 19th. 

Q Who told you that? 

A Eaton and all the man who nanned the wire. 

Q Did he oafiflEm that to you today, too? 

A niat's aurreot. 

Q vgas he the gentlenan ^ was directly in chargs of making these 
entries on December 12th, to your knawledga?' 

A Show ms the notaa, pleaee. 

Q I will. (Banding) Who is the first named detective on the 
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pLant? 


A on. the 12th? 


Q Y«b. 

A Dsstfictives Baton and Mallard. 

Q So te vms thawi that day, Detectivn Eaton, at that plant? 

A EKcuae me, oounsid. He may have hoan there at plant tut 

that doean*t heoemarily naan he was there \i*wn that ocnver nation caw 

t 

in. Esu will have to aak hfan. 

Q Did they mlnimlae any of Stavny's or Beansy'a calls before 
DMenDsr xpr 

A Whm the iwrscn ^Ao they belietfed to be the peraon that we 
iwntionad in the ok parte crdar, they listened to their oonversation. 

Q In other wooeds, but Stav^ or Basney wasn't namad, we know 
that, as a nsDoed person, right? 

A Mb bellaveifl that Steuey, Baensy, Della Vhlle wra all the same 


Q Therafore, vp to Dficsenfcer 19 you cxsttinued to listei to stavey 
anl Baansy because yaa thought he was Della Vhlle, right? 

A Baansy, Stsvey, and DAlla ITalle wn thought ware the same. 

Q TBau, being the nain peraon in aidhority, you had authority to 
listan to the others, right? 

A Yss. 

Q ?bu listened to these calls as they %«» raocrtet? 

A You will ha^ tb aak the offiners. Ktu will have to let me 
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12 1 oa/il am-aam 

2 xmkm all the wlraa. 

\ 

p 

3 Q ckjuld you t»ll M OwMiar tte csalls of stway aiid BaaxMy vnra 

4 t xiru a J off prior to thaT 19th? 

5 THE CdURFt VBiy don't you afldc the ptople xha are going to be 

6 hue viefre doing the turning cn and off? 

7 MR. FKCZEEL: IMa la the Isaue of aupervial^ ehich 
^ talk^* about In Bynum rEbKfcdrella. 

^ 1!HE OOURT: Don't the xecsords show vihat la tomad on zuid off? 

10 Ml. FETSBlLi JUdga, I an making a recpord hnra. 

11 IHE CXURT: WlpKxre doeoni't aay you can do anything you vgant 

12 baoauae you ate naking a teoocp d . I an txying to put thia thing within 

13 imnairiaabljp limits. He could only now look at those vmooeSm for you, which 

14 you can do yourself, for toe paints you are trying to naka. I have 

. 15 said this repeatedly and now I guess 1 had be t ter toy X naan It. 

16 Q Mtac Daotebar 19, every tine your people heard Steve and Beansy, 

17 did thoy oontinutt listening to his calls? 

18 TEiE (XDRT: Mo. NsKt question. I want you to go on «und stop 

19 aaiklng him — I an going to teKnimte yDirSBendnation in one minute unless 

20 you follow ny directions. If those directions are errensiKUi X hanre tnade 

21 then eaplicit enough on the reco r d ao anybody who looks over the record 

22 vdll know they are ononsoua. I don't want to have to keep repeating It. 

23 I do not want you to attnqpt to elioit any noca testimany feon this 

24 witmaa which will oonaist of nothing more tteh his reading the rep o r t 

25 that la baflore you that you can xm^ yourself » Now, follow that. 
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MR. FBEEHUL: UttKe is am nora qmirtian on tM«. 
nSE OQURT: No sore quactljam on this. %9u go adc a mie«tlon 
that ia pegwIaitfHla wi«iln the ruling that I have ^ inede for about 
the fifth tima. 

MR. FETZBLL: I have to tMt them things out. I wi UstBRnUig 
to you and at ny peril I am going to it in good faith. 

THE OQURT: If you are in gobd f^th listening, nothing had 
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trill hi^ppsn. 

BR. EESnELLt All right, your Honor. 

Q msw, on Deoerteor 19, after you found out that Beansy and 
Steve uaa not toe namad party, DedlA VhUe, did you give instruotions 
to the officers to ndniiaim the calls of Stave and Baansy? 

A X gave ixistxucMons that they wouM imnedlatBly contact Piahaan 
at the first opportunity apnd be governed by shatmar he taUa jpou. 

Q And that eas all you said to thm, right? 

A That's o ocrec t . 

Q you didn't tall than that pawling any new order or aroendment to 
the then eociating orda: they ahould seriously ndnlmise the Steve Beansy 
cells, ric^it? 

A Ho, X didn't. 

Q This nashimf oduld you tell us if it is vary nuoh similar to 
toa neehlnB at tha plant? 

A Yee. 

Q Does that inaohlm haive the aepaeity to recsard and cut off the 
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aouBd at the same tine so that «hec« aauld be no audition or monltearijig 
while a cecnrdingr la actually talcing plaoeff 
A Repeat that again, pleaae. 

Q Oould the machlna be operative taking dofwn aonvecaatlons and 


at the 


time the eowid be cut off? 


A Yes, it can, 

Q Was the nachliM ti»t ^ou uaed there a tuftwd or a transietor- 
iaed nachizie? 

A X am not an eoqpert. I don't reoall. 

Q Uis the Machine on at aU times there or waa it ever horned 


off? 

A Turned off when tite officers left the plant. 

Q So, was the machine, aa thv «y» hot all during the cperatlons 
of the plant before it m» 

A The loachlnB was on while the offiecra were peeeent. It wis 
tamed off whan the offionra left. 

0 Do yxt know what tha praetioa of tha officers was or did you 
give any. instnactiom) mm to whether or not they oould listen ho 
o on v era st lons but not tape then? 

A •to listen to tha oonvarastionB? 

Q Listen bat not tape. 

A No. 

Q Does the nachina hove a capaelty to give forth ecund without 
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it MM MUmral to tlie eCCtat* 


0 ao yen 9MB v|p 


oC thw vary Shortly after 


the tipB MBB \i9edi up? 

I A Ihesa wsce my instrvBtixxiB* 

I Q Did thaaa offioeacs take thaM hane to play tiwn iaick on their 
om aachines? 

A not to PV knowLaage. If it mbb It %«i8 ocntcary to ny tnstructiona 
Q nas there a practice of going hack <wac the tipee to determine 
Lathtt: or not oawwraatlcns Mhich were at firet blMah Ittwcuous really 
|had aoaaithing in o£ inport? 

Ite listenad to a lot of tapes owM and and over, yes. 

I Q Aal Mhen jou ^ that did you hove to go back and get the 

itapea that had bean sealed? , 

I He usually did it befere i*a faeoagdit over. 

Q So that ««hare y>u see •— withdrawn. 

I 2tte sou with the endbrlea on the log vddeh shows, for 

I —3^ talking to fannU, and thm wwr' trm 


tint in the logi^ 

A Why don't you atw it to ne? 

Q sda«iKli9jDaratt«tlDntos<flB7o£ia=) Sac 

tfisaUy Mil at 1960 Imuta, «» dealsiiattai “Mia'. Do you aee tl« 
! Baenay writban in tharef too? 

A Yea, I do. 
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jas^i iiiii-<sEOM 

0 tkm, in ywr j i iagwnt mm th® rmm Vmnay miiM down 
^timvattamnAy, «t th» aem ttoe that tha wxA •tmlmT was put in there 
did Bosebody aam back, to ywr knoadadja, and put in the nawe Beanay? 
A to nv tawwladga# I don't knew. I am not a hand iart.tijng expert. 

Q l£ tha paratn that was liatonin? In the first instance knew 
It was Baansy, he would mifn in Beansy. wouldn't he? 

A Xf he suqiaetad it was Beanay . 

0 If ha wrote it was bacaauae ha didn't know ^dio mm talk- 

10 Ijing cm the phone. 

11 II A that's oocrset. 

Q If ha pilsyad tk»tepas haedc to soartxidy or ha diacxwered that 

13 lit was BSanay he would and sotat* in the iwne of the i^wakar. 

14 |ls that oonmal# 

15 II A MV cMLly, mt would protehly ba a reasonalda explanatlcn. 

16 II Q Mdl it te jote testlBOiy that thU toainess of going hac* 

17 lltha and raslswing th- was a pr^^ 

18 ||vary doshly. within ad»y# •> ^ flni^ up the calls? 

10 II A itan tha wirs usuaUy oencludvS, %d»atewv wa missed while 

20 |tekingr tha notes we would go osar* 

21 II 0 «hvi you say tlaa ww oondudad do sou mean the wire tap 

22 ^ 

23 II A iha taps that is on tha maeddne. 

24 II 0 8o, you would ihia it baioh? 

25 II ^ * woulda^t.> 


■ ■ ' j . • 
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DS/jl Riii-G4:l(Ni» 

Q When thftf tape bad qpun out. Is that ric^t? 

i 

A I Wouldn't. Xt «aa tile peooedure that the offleers follOMBd. 

Q taun't thoce a pcactice in this caae to defer saaling theae " 
tapes so that the officers coiild regularlyr in acme ocfbfor table sitintisa, 
and not under presauref revieir the tapes to glean fton it xnare signifloant 
infomation? 

A I don't know, t don't rees&U. 

Q Hsuld it be a fair statamnt, to your }cno»fledge» that within 
tMenty-four to fort^^ght hcsurs the tapeat ^ vwre given up and sealed to 
the D. A. in each instance? 

A X wouldn't say that. 

0 So that in some instances the tapes were held longer, right? 

A X don't recall. 

Q Wall, did you have an iinderstandlng with Mr. Fiahoan as to hour 
you nssnt to gst the tapM back or defar dalivaring tapds to him? 

A By instructions from Mr. Flahiam he wanted than deliviered as 
soon as possible. 

Q What did ha tall you as soon as possible meant? 

A As soon as possible. 

Q What did yea intaeeprat that to naan? 

A As soon as pbesible. 

Q HSU, what would be the contingencies that play into as soon as 
possible? 

A X£ a tape was' not oonciudad^there were not very nsny days — sane 
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of ocsmcarBaticns It 'mdoM only last for a m^bar of hcwrs. 

Q On» i±tBi tape «ee ooncOetad aui off tiie mdiine foo: uee purpoaes 
in aomection taking down oortreraatlflns your psectioe ^<es very 

quickly to get that tape dvear tp Ho. Fidraan? 

A Not eacactly right. The pcaCtloe was then to itake up the 
^4QKd foT WQCd. It WB8 vocy axduQUS anS it M»* tlJW ocnsoming. 

Q HBore tharo any recsaipts developed fcewi Hr. FiahiBn to lisSlcate 
%ihen th*****^ itana vere tumad over to hliB/~^that yau locw off 

A I don't lonoir about any. 

Q Tb your knowleilgB tiie orJgiml hoxea indioate the dates of 
original sealing? 

A I don't know. Ybu %dll have to dww «e the boosee. 

Q This isn't withjft^the aoope of your knoadsAga, right? 

A Ihat'a o a c r eot. 

<r With xeqpeot to the dieeawaary of otoar on erimea, do yc« 

Vr yf of any instance eheane nmm of an on going oeime ma dalivsrad to 
Mr. flshoan for an a m en dwant to the ocder? 

A No» I don't ceoall. 

Q Hbuld it xefreAr your nooUacstlon ■with rerpeet to a wittoer of 
telephone calls xegazding bookiShkingowas anything done regpeoting araend- 
Ing the oxdar to tike catce of booMiahking ovarheardit 


A Not to ny knowledge. 

Q thare wagoe a aohatantial 


of oonveraationa dealing vd.th 
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2 bookimklng. Is that oannoct? 

3 A Oorroct. 

4 Q Did you give yottr of fioani advioe that vdt^ rea|«ot to took 

5 naking that ttoy stould cut off thoee cxnveraatJoiffir that they ware not 

6 geocmne to the inguiry? 

7 A If th^ felt that one of the subjects that v«s Involved v»s 

8 "simort in tha vdLre, they oduld listen. 

9 Q Did ttoy ever iday ary of tliose nany tape reocacded ocnvecaa- 

10 tiona dealing with gambling for you, f or yeu to dotemlne whether or not 

this 

11 the kjeraciia were engagoi In/allegad conspiracy £<p»ading -narcotics? 

12 A GanJaling I am ndt interested In. I am only Interested in dn^. 

13 Q So isn't it a fact that i^t hafiwied here \tas that the offiioers 

14 took each and every conversation regarding gasbling and rsally did 

15 rcthii^ about it, encept linten in? 

le A Ttey ictlfiea tha District Attorney. 

17 Q Ttoy didn't anend the ordkK^ right? 


A In his opinion it was umiBOMa»ry if they didn't aam^ the 


,9 order. 

jjjj Q m whose opinion? 

21 A The District Attoinney. 

22 Q wa« Mr. Pishnan given instruattons as to these officers to 

23 stop listening in on the book reklng cwerhesrds? 


A I don't know. 


Q Did you 


this with hisf? 
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A I don't recjall. 


Q Vou never told him th ere mb a lot of book making cxmnrarsationa,. 


did you? 


A He oodM read it. It was In the notes. 


Q You kne»r it tso, ri^tt? 


A IbBt's oorrect. 

Q Did It trouble you in acny say? 

A Ho. 

Q As fas: as you mm oonoccnad It «aa okay to listen to all of 
those oonveraations in their Antitsty, ri^ht? 

A No, sir, I didn’t ttmt. 

Q IfeU, «dmt eas your feeliiig about listening to those book 
naldiig o o n v ersations in thair entiraty ahn nned partlas in the order 
asra not on those < xW B raaU fl 8 ie? 

A 1 instruobed the emn not to listen to anybody alio aas not 
17 nanad in the ex parte ordhar. If they su a pectad it aaa a person nasned 
Ig or if they knew, listy could listm. 

Q Did it ever ocma to your attention or aere you aMare of the 


20 fact at the tine that numerous o onvaraatlone ragfarding bbok making on 

21 the tepea did not have tiia aoloe oi Stove, Bsensy; Didla cava dr Della 

22 Villa or ei^ other oo-cnnapiratara in oo m agtion with this oon^ixacy, 
jS axe you aware of that? 

24 A Instxuotions to the ram wore net to listen to oonversations 

20 whare thsy knew the person ninad in Ite lidxe ass not there, they would 
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turn them off. 


Blll-<czo«s 


0 What UBS your untarstondixair regattlliig partiM who woce oon- 
ducstlng a ocRmraatlon during th* cxsuris of uhich thsy would mmtion 
Delia Valle's nans or Bladky's xmm, was it ytiur understanding as regards 
iiioae ocximrsationa between parties not nened that the cxopersatlons 
oould continue to be audited front beginning to end? 

A If the peracxi uas not named in the wire they outtld not be 
ncnltored. 

Q Wall, do you know if Mr. Flahnan gave an instruction that 
where two people not named in tihe order VMsre . talking about Blac)^ or 
Della Valle, that they could listen in autyway? 

A Ifou will have to ask M:. FiiAnan. I don't recall any such. 

Q Did you get a chance to review the letter that he wrote to 

the officers in the sutsoar of *72? 

NR. IGFFISR: Your Honor, c^sjection. The letbec. of '72 came 
apEBXSdmtely nine months after this wire tap was concluded. 

THE caiRF: All right, sustained. 

Q Now, are you fandlimr with ths designations that were posted 

Ttat 1. li. erf ma rtcrt Ar. 

you fasti liar with thoee? 

A Show roe the foons and I will see. 

Q Do you rsDonber the SanHDennis oonversaticn this rooming with 
the asterisk, do you reawmbM : that one? 

A NO. 
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Q Oo you knoM «ihen aBtariaks mk« pufc on thaaa logs? Let me help 
you find it. 79ie firat pagpr 154S. Mtet did that nann to you? 

A YOU will have to ask the am aho aada it. It aays hese Eatm 
or mUud. 

Q You mean there la no^^' praetdoe ca: routine vdldi regpar d to sh or t 

i 

foctt designations or adgna or signals on the logs that mm ccmncinplace^ 
UBdsratandahle to all parties involsad? 

A YOU vdll have to ask the nain atiD aade these. 

Q Do you knoa what the lettar P stands for? 

A P7 Shoe it to ns, please. 

Q Let's take the letter HP. 

A That maaos not fMrtinmt. 

Q Mban did you first find that out? 

A That mm ir^ i rtatfuml ons^ tbat if it ms a non-partirant 
oo n vse aa tion we wouldn't rniitor it. Ybu would put MP down. 

Q Oo you know whethar or not thuce were any cnUa wbi^ are 
designated MP on ttmm logs tint ware hoard fron the begiming to the cuid? 
A I don't tonw. You will have to ahow lae an^manple, air. 

Q He will do that aone other tina. 

What abcxit a design at im lifca BP^ what does that sMaan? 

A You will hove to ask milard or &ton. 

Q Wall, If you had read the logs you would have read £P, right? 

A Yes. 

Q You probably would have askad than what it mean t at that time 

« 

9 
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if you didn't )axMf it munt, tight? 

A Nc3t naoesaarily. 

Q Here is 2 uiothar cne with an asteriak and the letter EP on 
at twenty lundbced houre. lake a look at that. Do you ever 
reoHll seeing that letter EP with the asteriedc neoct to it? 

A I don't recall. 

Q Do you know now what EP means? 

A No. 

Q And you never aakad tihat you can reoall, right? 

A I don't reoall. 

Q Are you mxce you read these Ihgs? 

A I did. 

Q Did you ever get a copy for yourself to review in your office? 
A I usually reviewed the second — the sooond copy was fca: the 
office. 

Q But you were wonicing on nine wires? 

A Supervising. 

Q And you didn't hpve time to loaik at all of these things, is 
that so? 

t 

A That is not no. I revlmr than, air. 

Q So you apknowledge that as part of your responsibility you 

should have read the logs. 

A Correct. 

Q You should know what is In thni? 
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2 

K 

IkVB an idea ganaeally idwt la In what la pertinent. 



3 

Q 

You ahelOd have bean looking fb•^ antsies In there to see that 



4 

th» off ioera were foUowing the Oourt'a Imtmotions, right? 



5 

A 

They ware. 

\ 



6 

Q 

What did ysu do when you heard ocnveraatiorui in foreign 



7 

lang^jmsaa? 



8 

A 

I don't recall haarlng those, sir. 



9 

10 

Q Well, did yiu aver hear a ocnvaraatlon with a lady and a 

whether 

furniture store In %Moh aha was aelclng // the nan oould gat her a 



11 

bvv cn 

aaab'las , Aimltare? 



12 

A 

I don't recall. 



13 

Q 

Did you give inatruo Lions to the offioers that all aonveraations 



14 

oondustad In any ot!ier language eeoMpt English were to be listened to in 

• 


. 15 

full? 




16 

A 

Did I give that? No. 



17 

Q 

Do you know if that was their pnaatLoe? 



18 

A 

Z don't beliave they were. 



19 

Q 

You didn't beliave thay did that? 



20 

A 

I don't zeoall. 

. 



21 

Q 

7b your knradadga do thaae logs oontaln each and eaScy call 



22 

that appears on the tapea? 



23 

A 

ib the bast of loy knowledga Idny do. 



24 

Q 

Hall, did you avar run through a reel of tape, juat cn a teat 



25 

basis. 

to see «rtiatfaBC the officers vece really pitting down all of the 
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DS/jl Hill-cross 

calls they hsani? 

A That vfas not my ros^jonsibility. It 'mss tha first UUns 


visa:. 

■f. 

Q I/Sio vRus that? 

A Sgt. MacOonald. 

I ' 

Q Do you knoHT if he did it? 

A 1 don't knamf. You will have to aalc him. 

Q he ever tell you that he found in several instanoas that ; 

thero were calls on the wires that weren't in the logs? 

A Ito, he never told tms that. 

Q Do you know of dny? 


A Not to ny recollection. 

Q You told us that you were fcom tine to tine, would listen to 
the tapes. Didn't you hear any tape calls that didn't show vp in the 
logs? 

A If it was on the non-pertinent, toe routine would be that as 
soon as the cadi ocnas in, they log the tine it oomes in. If it Is not 
pnctiunt, they say ncn-pertinent. If tlii^r osn identify 0m 
identify toe people. 

Q What'j'does M3 on the logs neant 

A You want to show ne toe logs, fdease? 

0 If I tell you. that toe letters MD appear from tins to time in 


tha logs, would you know what toat msans? 

A Gbuld you show its toe logs, Edease. 

Ill' ■' 
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Q You can'^ vm the anoMar to that without lieeing the letters 


lO, right? 

A ISn years ago is a long tine. It could mean anything, male in 
male out, fanale in, female out. 

Q MD. What oLae oould it mean? 

A Madus operandi. 

Q You read thsMl? 

A Yes. 

0 Vibu doit't ktow that K) means tnaohiite off? 

A It could be nedhine off. 

Q Bn zobss reCLeotlng the logs, did you rwlsar 1^r>se, too? 

A Yas. 

Q Ttoae wste the prelisdnary officer's notes that they made vAdle 
they mars llstaninf, ri^, and replayed? 

A I revleMSd thma. 

Q YOU actcmlly saw them pl^ically, they ware ahoMt to you by the 
officers, oocreot? 

A , I oboscved thma making the notns whlls they mse listening to 
the rscocdJng. 

0 Did you givm thma any instmotiaiiB to pcessrms those original 

writings? 

A I donf.t recall. 

Q Do yto know if toay eodst need* 


A I don't 


they exist. 
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65t 

Q Did Mr. Flfllaam give any InatructianB regai^dlng the {xreservation 
of thoae materials? 

A Ybu have to ask Nr. Piahnan. 

Q You never heard him say anything abcxit that, did you? 

A I don't recall. 

Q If he said it do you thiift you eouM hznre remanbeared it? 

A I don't recall, sir. 

0 Did you ever apeak to SYank 'Itoflare before you «mt out and had 
these plaints installed? 

A Are you talking about the head of the narcotics? 

A Yes. 

A Mo, sir. 

0 The only person you dealt with in the case was Pishean? 

A And indirectly vdth Nr. Hogan. He signed the order. 

Q You spoke to Nr. Hbgan? 

A I waited out is. the hallway. Nr. Flahnan spoke «dth him. 

Q So that is how you dealt with him directly, rigltt? 

A With the District A t tcmey, that's right, through Mr. Pishraui. 

Q Mow, vdien you want to sae It:. Fiiihoan — you went to see him 
with ^i?:gularity during thiai peariod, oocrect? 

A Mot wltii regularity. 

Q How often did yxi go to see Nr. Flahnan to tall him how things 
ware going at the plant? 

A It was tha rasponalfajllty of Dot. Eaton to do that, sir. 

•OliTHERN OiaTNICT.COUNT NeMRTENS, y.S. COyRTMOUIE 
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lAiat's oorract. 

dM vou 88^ — ia yaat moot title or vilwt was It at that 


Hll l- ct co — 65' 

Q What IAS your ebUfi^tlon with req pe et to liaiaon with Mr. 
Fishaan aftar the plants mnt in? 

A If thflace «sui mxa pcoifjm that we had with any detectives he 
aeuld call me, vMch I don ^t recall him ever having done. 

Q He would find out if theca aas a problem thcough Betonr 
ari^ifc? 

A 

Q 

tiioe? 

A E>etectlve Liaurtamant In CSiarga of Gkotp 6 of the special 
iRvaatlgatlon Unit, Naxootlcs DiYisicsn, New Itdek City Folice Department. 

Q You were In a auparviaocy is that ri^t? 

A correct. 

. Q After th^ tapes got into ofacaticn how often flld you go back 
to Mr. Fiahnsn to gat aocd or instructions fnon him so you oould go back 
to your subcKdinatm to give than suparviaion, how often? 

A Ihs first lire «l|parvisbr ass rasponsible to give them siper- ' 
Iviaon. Ny duties ware adsinisteativa. 

Q What do you! mean fay aAjnistratiaa? 

A Running the antlxa aguad, the othsr wirae, making sure they got 
{naterials they nasdsd, they got tha propar hilp, schadoling of tours, 
at cataea. Many, nany otisar dutias. 

Q And it was in your job to liatm in on the tapes, right? 

A Yhe job spaolf icsUy was to the dataotivas a ssi gn ed to the case 
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Q Utou say ysu vere In an aclndii^strative ca;paoity. Do yen mean 
by that that It was a part of your job to reariBw these logs |p :adnlnl»- 
tcatiar? 

A That's oorxect. 

Q So you ate telling us that as adkainlstratcr yodr job involved 
actually knowing vhat the men ware doing in the plant and what was comihg 
out of the tables, right? 

A It was primarily the duty of the first line suiwrvlsor. I 
was the secxnd line sigervlsar. 

Q It Is your testimony that ycu reviewBd aU of the logs and 
read them through, right? 

A It was ny pocaotloe to daily read all the notes that came in for 
that previous day. 

Q Did you ever maloe ary markings on ary of the logs tiiat you Oan 
point to me to show that you underlined anythin or initialed anything? 

A You will have to irihow me the logs. Maybe I did. 

Ttot's the original oopy, oounsal? 

Q Yes. 

A I wouldn't tanofi ths original copy. 

Q You wouldn't touch it? 

A Yes. 

Q But they had oopies you tedd us, ri^t? 

A Yes. 
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DS/jl Hill-cxon 

Q You tblxl \]a thM bufoKU. Those were thei ones jbu woricod throughf 
rightr 

A lhat'a cxxxast. 

Q Mhere are thoaeT 

A I asaiM thiy are in the SIU, StieciaX Ihveatigaticin Unit's 

file. 

Q Do you have any recjoileotlou that you> narked thoise vp in any 

way? 

A I nay hawe. I <lon't xeeall. 

MR. KflfYKk; Your Honor, they have a oopy. The XaraK copy 
that vas ircvided vms from the oopy that %sfe nxseived fern, the New York 
City Rolioa Departaaent. Mot the orlffiml. ones. The Xaeccoc copy that 
ima pcovided all oouneel wm xeraaoad feoa the logs that the officer Is 
talking about. 

MR. FK l ' i MLL ; Mill ocunsel oonoadhi then that there are no 
aarklnga in the hand writing of thie wLtawaa? 

MR, irnSRi I have never mmu thia gantlenan's hand writing, 
ao I have no Idea. 

BR. F KbWf iT li Do you have a ocapy of the loga, a Xerooc cxipy? 
EEFYERt You have a copy. 

.dEngJ.! Harked tp. 

! MR. TfMn you marked it up. 

0 Doss aiiiijfthing ocam to mind that you etver wrote down on any of 
theaa logs? 

I 
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ftni-cross 

X /Jon't rwoill# 

Ybu hBW« tj«n 0mK ttm log* recsantly, haive jou not? 

No, sir. TVo yonrs ago. 

bid you nake any notaticna on other pieces of papear dravn 

from youi ireading of the logs? 

A to, air. Not to my recollection. 

Q Wh»t did Mr, Vis^tmn tell you, if anything, about spot listening? 
Do you know wtat ^pot listenlzig is? 

A Spot listening? 

Q Yes. 

A I asswm -- I can only aasuroe what you mean. If you will 

clear it tp a little more, I will. 

Q Nhat do you assume I mean? 

A Ydu meen pedodloally go in on a cowarsatkin? 

Q Right. Did you do 11;, find out it's not pertiiiemt? 

A Vfell, it %ias ray instructicns that if the person named in the 
wire you suspected ofauld ocne m you would put it on and tinn 

ittoffif.- 

Q Did you &/m do that? Did you ewer hawe spot listening in 
this in and out oC a ocswersa t i o n? 

A Not to jxy re c ol l ection. 

Q SO that * 

did jou evttc iiatnat jout to dack <«t fcr a iddla and «ien ooio 

bade in and see if tSmy ««Mld figutp It <wt lat« <»? 

A No. 

, t 

southcAn oiiTwcT couA.t ReK>ATeR<(.u.s. couRTHoyse 
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Q You told thsn to hang in them and go through > tha oivcl, rj.ght? 

A Only If they belieiv«d tibe aus^iect was named on the wire vas 

there. If it vsus iKit a person dsscxibed In ^ ex parte order titey were 
to tom it off; 

Q Did you Owsr find out from anybody vdien they first belie\nad 
they zeroed in on Joseph Della Vhlle's voice? 

A I believe scanetdiae after the 19th. 

Q Did you ever listKi to the tapes vip at Thieriot Avenue to 


10 


listen to Della \Ule's voice yourself? 


11 A I have listened to him but I don't recall anything specific. 

12 Q At the beginning of those tapes in Tlvieriot Xevonue did you ever 


IS bother to listen to Della Valle's voloe? 

14 A I remember listoiing to it but I don't have aiqr specific 


15 

16 

17 

18 

19 

20 
21 
22 

23 

24 


recollections of anything. 

the 

0 Did yaa ever play / ^Ihieriot Avsras tapes, side by aide, against 
vdsit you were haaring on the Dime's Bar tapes in oaoder to oonpare the 
voice of Della Valle? 

•A 

A side by side? I don't recall, sir. 

s 

Q Or vdthin a mzvow frene, physically and time wise, so you 
could recall from hearing up at ^Ihicriot Avsnis that sane of these par- 
ticular voices cloc'ffi in Diane's Gar vns Delia VUle's voice. Did you erver 
do that? 

A I dcai't recall, sir. 

Q Did you ever suggest to aisytody thevt was a way to approach the 
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ptoblM of ambiguity ze^xdixig Delia Wile's voice at Diane's Batr? 
A I don't zeoall giving those Insteuctions. 

MR. FGHELL: That is all, yoac Honor. 

GROSS EXAMINATIOM 
BV MR. SI£fIN13CK: 

Q Sgt. Hill •— 


THE CXWBT: 


Are you denoting hixs? 
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t'R. SLCOTIIICK: Nb, ^our Honcr. I don't have that authority. 

j 

Q I am sorry, lAvxt is ^/our zwik, officer? 

A Lieutenant. 

Q apblogles, Lt. Hill. 

In the scheroe of things during Deoewfc a r 1970, ta{]ping of 
Joseph Dt^la Wile , v« have iMtablirtied that you viere a au|ierior officer 
in an adninistxative caq;)acity responsible to vhanl? 

A neq^nnsiMe to the Depity Inspectar. 

Q What was his name? 

A Whs this in Decenber? 

Q Yes. 

A I believe it was Janies M::Gbey. ' 

Q James McGOay or ecme other Depul^ Ilwiiectac? 

A MoGoey I believe it was. 

Q Did you have periodic meetings and oonversations id.th him with 
regard to how thiiisi vMce going on the wire tape that ware outstanding 
at that tima? 
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A Ye«. 1 taMught hte up to date on anything pending^ anj^thing 

hevp*in^* 

MR, suyamCKi Ithile I i» qaastianliig, ycwr Honor, before the 

produce 

lunsh hceak it wes prcroisaa that the Oovtennroent waft^whatwrer reports 
ttwy had with regard to this pffioeir. If that is possible, maybe Mr. 
yudtelX oouM look than ownr xihile I am ^stlcning. 

MR. FEETBR: The G ovar ment, as far as I know, does not have in 
its possession any reports of this officer with respect to the testimony 

that has been given this nomlng. 

MR. smBUCaC; All right. 

Q Ard during Decsmtoar of 1971, you had how many wires going at 
that time? You testified to niaa, I belimie. 

A May I look at ny notses? 

Q of course. 

A I had the r a o D Cd s checked ftcra Saptsnber 13 to Decewfcer 8, 
and there was a total of iMoht aid I know there were one or two in the 
■amer. Approxiasttely eight or nine, maybe ten, maybe twelve. X don't 


ns nac to er. 


Q Hina wires, or nine, t»n, eleven wires going. Yfc« acted in 
the ssme cap« 3 ity »#dch you acted with to these wire^ 

A That's oocreot. 

Q litow, I show you BWiitalt 1, which you haive seen before and have 
road the caption. I premsn yew have read the Judge's order. Sergeant. 


road the caption. I premsn yew have road the Judge's order. Sergeant 
A X have peruaed itu 

Q la there any if iaat Ion In ytair mind that the m^sjeot and the 

. . < ' ' * 
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only peraon to ba oviaoehaard on tho wise taps was one CRoaaph Della valle 
speaking to other people. 

A Oo-ocnaplxatara and p os a iimy peoplA tliat cxuld be Involved. 

Q Bat only if he ma apeeking to than. Sergeant? 

A ‘ibat is why we nade the application. 

Q '3%eraaftar as you izdicated if off icjeea listened to f»o 

faraals8» they were, one, going agzdnst the dictates of the acdoTr and tago, 
they were going against your inatxuctlcns. An I corract? 

A Yes. 

Q Prior to your obtaining a wire tap, an eaveatojpping wire for 
Joseph Della Valle, there was scgae investigative work that was done and 
it was oorrolxscatecl by ysuraelf. Is that aocrect? 

A Ihat is how I got involved, yes. 

Q GooM you tall os what you did prior to tnaking toe applicaticn 
and prior to going to ths District Attomay's office idith regard to 
I Della l^le? 

A Eaton cam to awi and told me he bad reason to bhlieve, by the 
result of having infoonation fieom a oonfidvntial infccmant, that he 
bsliaved Joseph Della VhUa was involved in the transactions of major 
naztsotlos deals. 

Q You signed an affidavit to that aqiect of the case. Is that 
i correct? 

A Ihat's oorrect. 

Q Any you met Se^eetims prior to this warrant being issuaS with a 
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wde in Nassau Couni^ 

m» FESnSR: dr^sctiofi on two grounds. Om» it is totally 
irrelevant for tite putposs of this hearing. Seoanaiy, « Istge pwrt 
o£ this was oQH^ed by oo-oounasl. 

TEffi COURT: The swscnl thing bothars ne mane tisBR the first. 
Mr. Peitell was not brief, and if you are planning to repsat vhat he 
has covered I vxxQd like ybu to plan aanethlng else. 

MR. SUmiCKt 1 'Mcjuian*t do that, ypur Hoaaor. 

THE COURT: ctojaotion eustainad. ikect question. 


MR. SLCfTNlEK: I v«s going to get to another «ireai 
OHE COURT: Get to that area, please. 

Q During that period of tlroe you net >dth either a Donald Bodtis 
or a Micheal Cassis. Is that ocrroct? 


MR. FEFEBR: Objection, your Honor. This is the aane question 
in anothac form aji to «l» ha net with. Nothing to do with the purpose 
of tois hearing. 


THE COURT: ftwra will it go? 

MBU SIxronDCK: TO the credibility of Det. Baton. The redlable ^ 
bcnfidontlal Infotimnt, who XMlly isn't oonfidantial, has been revealed 
to ne through Mr. ISffsr and through my own investigation. It is either, 
as ateitted in opto Court by Mr. Feffer in another Erooeadlng, it is 

•Ithar Bodle or Casals «d there raaUy,i8 no groat secret about it, it 

. * * 

is IttUs. I want to know if ha is going to oonfira what Baton says and 
whethar his affidspit ooaffjjftik to what &ton says. Ho nay say one and r ^ 
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6Gh 


nay say tha otfaar< 


MR. FE8FER: I don't ktota in what pKOoeacUng He. Slotnidk Is 
xttfenrlng to that I ewr Mntionad either of the two nanas. Secx3iidly, 
the name of the oonfidentlal Infcc mant has not been disclosed as far as 
I knesr thKOogh cur office to anybody, ihirdlyr it is totally irrelevant 
for the puEpooe of ndniioiaaticm hearings. 

THE OOJBT; Hcw does this effect nlniinization or does it effect 
sanethlngr else? 

MR. SLOnnCK: Pr^xble cause and eventual credibility, your 
Honor. It is an affidavit placed before the Oourt that hidpai, to obtain 
the 'j^avesdxnpping warrant. 

THE OCXJRT: I understand that. But are you going to try to 
flhoM that Lt. Hill's affidavit is falsa in ssnw way? 

MR. SDuatuiCKt Mot Lt. Hill’s affidavit. If it cones out that 
way it does. 

WE OGUBET: But you don't propose to be showing that. 

Itt. SLCXEKECK: At this stage of the proceeding until I have his 

0 

answer, 1 don't know, your Honor. 


THE COURT: Than yau nay not have his answer. Objection 


sustained. 


MR. SQ:£I!EN1CXi Miih regard to the ptobafala oause issue that is 


for another day, I prssuns. 


THE OCURT: I « not stLokJ^ at what day it is fbr. If you 
aiean t» start ani eoqplcration without first having gone forward wi^ your 
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66 ; 


cm OMe in chief, irxSer the instrocteLons I gave you yesteidigf, I beli4Bve, 


on that iubjeot, I nmm not to pawalt you to do it unAar the lew •• X 


unSaretend it relatingr to the contodtrarting of wexrante. 

I 

Now, 08 4o the adndnistratian of tide thing, of which I have not 
done e vary good job, X aei goi^ ^ loaXe that this le a mininiieaticn 
hearing. Ani if awi when yaa went to start a picocoedlng to controvert 
the warrant, let ns know and we will start that as the next chapter, all. 
betoro naect PtofbMsAay. But we are not going to sdx the two together. 

On that basis I think you can go on to semething else. 

Ml. StonOEK: On that basis X stand o c rreoted. 

THE CCSmt All right. 

BY MR. SLCOMCCK: 

Q Ybu hsve. iitUcatad during the oouree of jbur ajparvision y>u 
would o^^peer at the pOsnts, and in thla oaae toace were two plants in 
opacatiaa. Is that cor r ect? 

A PeriodidriLly. 

Q DO you ronember i*at plants were in operation? 

A m this particular aaaa? 

Q One near Thalriot Avanue and one near the Diane'a Bar? 

A Both of tiMfen were in achoola. 

Q Both of than ware in schools. Now, yw hatya htdicated that you 

at would ledCB a little check and you would sit and wah^ the 
affioara. is that oae&satSt 

A • I would alt tod chat wiith thvi Satf diacuss the case and calls 
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would ocnie In vAille I wna t^wota. 

Q What happened vAwn a call wuM ocne in? 

A Uiey would Hwiitjor the caU. They wcwid tom it on. If It 
was a pprtlnant oonvarsaticin they would listen at lengtii. 

Q I am not familiar with Iww this business opaeates. Ihere is 
a tape re^^edetr on a table. Is that ooaxact? 

A That's correct. 

Q It is plugged into sctob box acew pln oe that has talephone boxes. 
Is that ooacrect? 

A I would rather jou call an expetrt on it. I am not. 

Q What did you obserwa thare at the plants? 

A I observed the machinia go m, listen to it. If it vns a non- 
peartinent they would jiggle the handle cm the right and turn the mar^ina 
off. If it was pertinent ttey would let the nachine go on and listen. 

Q Aid while this ineohine was turning around was anybody doing 
anything else? 

A Usually wa would also stop because wa all tented to listen and 
find out vtat the oonveraation was. 

Q When were notations nacla? 

A Slfflu3.tanaously while they wans Ustening and aftnr when they, 
aonoluded the taps. 

Q Moi^ at W>B tiiae we are listening, let's stay tb the time %«b 
areLi'Xiateningr was thara en officer in your obeorvatlons during thoee tan 
plants at ttet period of time, was there on oCfioer sitting at the table 
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vdth a ahaet of paper making notatlcxui? 

A I do recall that on several oocasions. 

Q Do you also recall a t^peMritar being In the plants? 

A Yes, sir. 

Q Do you recall seeing officers typing at the tdxoa? 

A TSiey vjouldn't type vAwn the csiworaatlQns came cn. Usually 
they 'wouldn't. 

Q When wouM they type? 

A Nell, in the dead period whan thKe were no oonversations 
caning on. 

Q Do you remember any oonveraatlons that you cweriteard as the 
ff pipfiifm were turning during that period of time, if you reMnber , any- 
thing at all. 

A I don't reoall, counsel. I don’t rooali. 

Q Now, we have ctiaractariaed BKhibit 1(b) as logs. It that 
o orreo t ? And those are the logs (indicating) . 

A 'Xhsee were the wire taip minutes. 

Q How were those made, if you )ancw7 

A Each ♦'line a oenversation would ooroe in, 1356, a phone nmber, 
\i4ioevsr answered, no answer. If that was a dial out we had an impulse 
recxxded there. 

Q Nhich would reoard the phone nonher? 

A That was anotl^i' thing, if it wss an out going cell. 

‘-v 

Q And so as s emaone would write all this infocraation 
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down and as a xssult of that vie rstalnad logs. 
A That's ooiEisst. 


Q And on othar oaossiionB thsrs wars little notatlflcyi rasde oar 
extansive notations made. Am I correct? 

A ThBBCB ware notations made. 

Q At you obeeorved the c^ficsrs 'icitlng, as ?af3h of the 

oonversations as they could pl^ 

A I observed the offic^ars varlting. ^psclf^^^ly I don't re o a ll 
Mho, what, \idiea:e. 

Q Now, you ii^catod to us that you were a»wte of the fact that 
722-9595 was a public telephone. Is that oocrect? 

A That is the ranter on the bar, that Is a pibLie telephone. 

Q Getting back tb the fact of Joseph Della VhUe and prior to 
your Invocation of the ocder, did you go to any ^alioe file to attwpt 
to find out aui mucdi as you oould about tha individual naned Joseph Della 

\Adle? 

A That was the rasponsibility of ths detective. 

Q Do you know if ha did? 

A I am abaost sure hs did you oouUl check with him. 

Q Anl do you rmonter %tet report ha gwo you with regard to 

Jbe^h Della vailo, aa to whathsr ha hid a B ranter, whethnr he v«s 22, 

whetter raarried, otmarried, any of thoae faotarS? 

m, FESnSRi Objection, your Boner, This may gb to pcobable 

oauie taut hawi nothing to do with nonltoclng. 
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m. SLOmoCK: It does. I thliiK >» 9»t Into the adfwnosd 
ria^sjB of this proceedizig and that aacdiine is tutnod atit 1 think/ your 
Honor will be aware of the fact that the voice alleged to be Della 
Valle Is not that of a twenty year dW cheq? nor could any reasonable nan 
so believe. 

THE CXXJKTs Well, ity problem is that I know the anmer, I know 
it is not going to help you and it ia not going to help ne^ but you lifca to 
ask *11 those giMstims that you figure out to ask and it is quicker to 
let you ask then than to kaap fighting with you. 

Overruled. .Viswar the quastlcn. 

A Repeat the qussticn, sir. 

(Questlm read) 

A S^iflcally, 1 don't reoall. Tfeu will have to ask D6t. Baton# 

Q You have inUcatsd earlier you knew he was a ymng chap, in 

his tMKtties. 

A Certainly he was In hia twenties. 

Q As ths supervising off Icar you would receive acne report fton 
the detective prior to his request for an electronic eavesdropping warrant. 

Is that co rrect? 

A lhat'c oGcrect. 

Q Aid you h«i not bEought that report to Court today. Is that 
oorreot? 

A I tevw't revisMdl that repcjet in two years. 

Q Thire is a re pec ^ tipt sodaW? 
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A I don’t know. I viould hawe to look at Eaton's notes. 

Q Isn't It a raatter of feet that pricr to an officer naldxig 
a request foa: an eoveadropping Verrant hs has to suhnlt a report 

to ^ in writing which you hafl to submit to a depity iniiieetDr above 
you? 

A That's right. 

Q Therefore there is no qnuestion in your mind that I?ot. Eaton 
filed an official written report with you prior to yovr approval and 
the Deputy In^)0Ctor'8 approval of an eavesdropping warrant. Is that 
exarreot? 

A I don't recall if that was the case with this apeoiflc one but 
that is the routiner sit. 

Q NoWr do you kncjw whether 9 gta. Satonr Navosr Wolfe, r-tallard, 
Noeqan, Cciitfeaair whether they worked together? 

A DetBctives — may I refresh my manory? 

Q Truthful answers will be enough. 

A Itool»r Morgan were partners. Eaton, Mallard, Wavoa, and there 
was another nanie, ware partners. There ware t»«> separate teens. 

Q TOu were ONore of the feet that Wolfe, Morgan nad Eoohe worked 
on the DiOla Valle Iheirlot Avenue ta|^ and Eaton, > ttMeto 

wodeed on the Diane's Bar tape? 

A The wire at the hone wasn' t very active. Seme of then I had 
to put down — because of logistics I put than dkhm at the bar. 

Q It was more active? A Yes • 
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2 

Q 

m other wcKda, the mn that were at the bar and at the hotoe 1 


3 

wm teing Int^hangaA. 1 


4 

A 

Not as a xoutiaa. As a zoutina X would want to keep one team ' I 


5 

at thB iKuse ami cs» at the bar. Bat as I recall we needed more men at 1 


6 

the bar. 

1 


7 

Q 

So sou took acme of the detectives off the house and teought 1 


8 

tham down to the bar. 1 


9 

A 

As I best recall. 1 


10 

Q 

As a roatt^ of fact the TJhleriot Avenaa wire tap opened 1 


11 

up thare was preseatt at that tine whan the plant was cpened, Det. Mallard, 1 


12 

Dot. Baton, Wolfe, WavoaV I 


13 

A 

on the 10th it wee ppanad up. Mallard and Eaton wore present 1 


14 

when 1^ wire was Initially opened up. | 


15 

Q 

lhat is at toe Della Valle hoee? 


16 

A 

At the hone. 


17 

Q 

And who else wae there^ at the tine? 


18 

A 

Hare at 1530, tMe is ti» first tijne Wblfe Showed at the plant. 


19 

1600 Baton and Mallax^ left the plant. 1 


20 

Q 

Then Morgan one? 


21 

A 

TWO hours later Morgan capne into the plant. 2Vs th^ came in 


22 

it waa their routine to ei^i in. I 

k-.-' 

23 

Q 

Anl the first oall, acoossSing to the loge, is a wrong raither. Am 

♦ 

24 

I ooaeeot? 


25 

A 

Heee.it in. "m femal^, eOt nole* to saye wrc»g aMotoer." 


• 


' \ ’ • 
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Q 7!hat la a ve^ioug naabac? 

( 

A Y«0, ncm-tiertlsiant. 



Q And tha first oaqpletad cnkU that is listened to at 1809 is 
amda t» an attorney. Is that cnrxaot? 

A I don't know viho Hk:. Slotnlck Li, 


Q liiat is ms. 

A Is that you, sir? 

0 Yes. If I told ybu tiiat the aeocnd conversation ws at 1620 


betwBvn two females and xan for about a half hour or so, icuM toat have 
been in dlraot cxxitraventifln of your odcdars? 

MR. lEPPER: Objection, your Honor. I believe Mt. Slotnlok 
is r e fe rr i ng to tha logs and the monitoring at niisriot Avenue. 7^ 
that ocxcract? 


MR. SDCIXNICK: That's correct. 

HR, PHPFERJ I thought we were here to detiandna vfcether the 
monitotring at Diane's Bar — 

THE CXTORTt Sustained. 

MR. SEOnnCK: The same officer is involved, tha seme auper- 
visor is involved. Ccanon schm. TMo fmmim, twaity minute oonversa- 


21 


tlons. 


22 

23 

24 

25 


THE CXXJHTi If it is all that olaar to yni don't ask about it. 

If you want to argue about it later I might not consider it natecial. 
ttiey might have bahaved on one and not on the other, i am going to focus 
on the two that ate be f ore Mi* 
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2 

Q 

As a supenrladrog: offioor are you aware of the fact that if a 

3 


4 

first 9 D to the JUdIga tiiat odglnally iemad the carder. le that csocreot? 

5 

A 

insteucticma ware to contact ianaiSiately the District 

6 

Atbocney vto landled it. 

7 

Q 

And do you know that he would notxially go back to Ihe origiml 

8 

ijuuing JVdgSr are you aamom of that? 

9 

A 

Z would thirik that would be ^ noanal prastioe. 

10 

Q 

Ate you also aMuw of the fact tJiat if the orlgittal Issuing 

11 

J^idga i»s not availabJje, he would go to another available 

12 

A 

This is my opinion. 

13 

Q 

So there would Ije no paeoblaB — withdrawn. 

14 


And you know the first esvesdtropplng warrant tnaidnated on 

15 

Jiuuury 6 

, 1972? 

16 

A 

Well, thirty dKy» from whansver we put it in. 

17 

Q 

And the saoond cne ooaawiaqd on January €, 1972, adding 

18 

Della Cava, are you avare of that? 

19 

A 

z know there ware two wires. 

20 

Q 

So «dasi you indioated to us on Daoenber 19 we got a naw 

21 

nder, idat vaw Inoorrest. 

22 

A 

Z bellsve Z saM wa had it mwndsd, sir. 

w 23 

0 

Ycu had it amandsd on Daoaaber 197 

24 

A 

No, no. Hare is what Z said. Z said that Z had directed 

25 

Beton to oontaot Flahm taatpuae Z fait ti«t the wire would l«ve to be 

ft 

. • t . . ' 


r 
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2 

womded. Wa wjuM act aooacdtng to xhatovor Flaham's dlriotlons v«re. 


3 

SUDtSNicsC: No furthetc quastions. 


4 

ME OCURT: Wb'^ take a tan minute recess. 


5 

(Rbcksb takte) 


6 

CROSS EKAMINAXION 


7 

BSr MR. Mci\ri3Ws 


8 

Q All right, badk in Decsonbea: of 1971, were jou a lieutenant at 


9 

that time also? 


10 

A Uiat's oocrect. 


11 

Q And how long hmMt you been a detective? 


12 

A I started out in 1971, 1 want to the CIC achaol — 1961. i 


13 

was a detective for fi-^ne and a half ymrm, a aacxnd grade detactiv*. 


14 

Q I take it you have taaUflid en lutoroua ooaasiaiitf^, have you 


15 

not? 


16 

A That's oocraot. 


17 

Q And vdth respect to policy ahan you were about to be a witness 


18 

for toe state of New York or in thta {aurticular case for toe United 


19 

States Gowariinent, don't yaa hrlncf a«^ and all reports ttot you tove mde 


20 

during too course of invaatigatlan to Court vitth you? 


21 

A I don't hsvs any in tola reqpaot, in this particular case. 


22 

Q Let ms ask yini this queatlcn then, alrr dM you not testify 


23 

that you signed omtain reports dealing with this liwsatlgaticn 


24 

4. .A „ That's oorteefa. 


25 

Q HOW wat^ dlfftowt roixjrts did you |Mt your sl^ 


• 

■ ■ ' 
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A I don't knon^r nuoKCoua. 

Q Wham are those reposrts? 

A There is a rscxacd In a case folder. 

MR. PEPPERt Your Honor^ those repcarts are here. What I think 
the witness is referring to is that he signed — 

MR. McALEVYs Can We have this at the side bar? I don't know 
how worthy ^^aversary can tall roe vfhat this witness is referring to. 

MR. EEFFERs I fiave discussed it with hira. If you want a 
representation I oan give it to the lAidge. 

MR. MoALEWs I would rather you do it that way, sir, at the 
sida bar out of the earshot of this witness. 

•niE COURT: Then dcjn't do it. 

You may pcopeed, Mr. MtSAlevy. 

Q The only reports you have you gave to Mr. Peffar. Is that 
oorract? 

A I didn't give it to him. They were In the S2SJ. office, case 
folder. 


Q Do those rqports psTtain - to the wire tap back in December of 


1971? 


A Yes, I believe so. 


MR. McALDVYt Ncsr, Mc. Psffer, do you have those reports in 


your file? 


MR. vEmRt Titm* 


m. HOKjmt May X see than!? • . 
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r-lR. FESVBR: No, you nay nofc. ISiey do not redter to this, the 


testinony of this vdlaneas. ften Oat. Gaorge B a ton gats on the stand 3^ 
might ask agadn. 

THE CXXJRT: I«t iM tsdarstand. tte are talking aUbout reports 
made by this officer? > 

MR. EEFEER: No, thaae xepoorts were not nade by this offieesr. 
Th^ were signed by this offioer in his capacity as a llautenant. He 
did not parepare them. They did not relate to his activity. They 
relateifl ‘ to people in hia group. 


THE OCURT; Bit they related to natters over whlcdx he had super- 


yisiaa. 


MR. FEnrEH: That's oorract. 

•nSB CXURP: Why do yoa wish to withhold than ftxm oounsel? 

MR, FUTER: Let xne explain this first of all. thny of the 
reports in hare relate to sorvelllanoea that %**» cood uo ta d in oonjxmction 
with the wire tap. The Govsrmsnt does not propose to hand those over. 
These are inter-relatad. other r epor ts pertaining solely to the hours the 
officers worked, when they got there, «dMre they were at oertain timas, 

^ Govemaant vruld have no objection to handing these over but it would 
like tine to 90 through than to nalce sure there was nothing in ti»se 
reports with respect to otimr investigatians. And with respeot to suTvell- 
la n c e e thich is not the sub jec t of this he a rin g . 

THE OOURTI Let its undarstaiiS. You want to separate those out 
txacn that 'ihioh has to do elth wire tapping. ZS that what you are saying? 
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2 imUtmtaan oecxs^ avgay. SeoanA line i» ow tl» first line. 

3 Q Mhat wtsce the aargeante* duties? 

4 A Where I « apen of myba 

5 mn, his span was less than ifine. 

6 Q Are you tailing this Court your function wm strictly aAainie- 


7 tratlw? 


>. I went out v^ierevtsr iir^xartant matters came up, I v»uld 


9 90 out to the plant. 

Q But didn't y3U say two to tirree times a week? 
jj A Ihat’ 8 correct. 

12 Q Aid you would Usten to dliSterer^ 

13 A That's correct. 

14 Q But was that just sort of llte a siot check on your behalf, 

15 you would just drop cKrer to these plants? 

jg A No, I wsntocl to be kept abceast of what ^ going on. 

Yj Q Did you notify these police officers before you were coning 

18 Over? 


Aid n»st thare are at least two men monitoring. Is that 


occrect? 


A I wouldn't say that. 


Q What is the laast nucDber of man that i^nold be monitoring? 
A One. 

Q s», let's -y<*thr«p«t,tothetar, 
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2 

plant mm in a oartain achool. Is that ocvrect? 


3 

A That's oacrect. 


4 

Q Naiw, \i«han you first vant to that plant did you observe vihat 


5 

the arrangeneht vats? 


6 

A I recall the plant being in a school, yas. • 


7 

Q And acnieone had to cadar the tape reoocdarr that ms used there. 


8 

did they not, one of the officers? 


9 

A The procedure m vriuld \ 2 se to get the tape reoocdsr there,i8 


10 

that vhat you want to Kncsw? 


11 

Q Yes. 


12 

A Vte would nake arrangooents \id.th what m call CIB. They handle 


13 

the Installatlcxi of all ouc wires. I dcrn't kno«r if that is the technical 


14 

term but that is the temdnology the police use. We would tall them we 


15 

anticipate getting a wire r'lalgned such and such a date. Ws would tell 


16 

than the nunber aid we would ask than to have scneone atvaUli^e to 


17 

install ^ wire tap equlj^inBnt. 


18 

Q In other words, tos way you would be allotad theae different 


19 

things, in this ossa a tape raasder, you have to meke a request for than. 


20 

A Yes. 


21 

Q I take it that woiddJiSli; the ;san» as the itdlitary services, acme- 


22 

thing would have to be f iUe d out for the ooBwodity needed and it would 


23 

have to be sent to whatever wairehouse they keep these things in? 


24 

A No. ThoDs is a spsoific unit that doss the installation of 


25 

senitorlng aguiimnt. It is theiir retqpoiiMMlity to install it and to 

4 


- 
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maintatin it and to find Urn pcopca: site to put it in. . 

Q But there wmld ba tarn rcoord aanshAiere in tItB eonfines of the 
Polioe Department as to aldflh wcMna was ussd at vAiich plant? 

A I donr^.t ktTW but ! would ewsume that there would he. 

Q ^ioWr you den* t know tha ac±UBl t^ reoocdnr weus used oh 
tha plant for the bar? 

A All I kiow it was a voioa aotivatsd xrocoedar. 

Q Let me ask you this* was the mae type of aaohine txssd for 

Mr. Della Valle's hone? 

A As I recall/ yes. 

Q The nachines were tiie same? 

A Or basically the sane. 

Q You (^erated both these mashlnee/ did you not? 

A 1 didn't oparatas than. Men operated tham. 

Q You observsd the nan and you pointed to this aaohine and you 
said you would tuen one knob to listen and another knob tao shut off? 

A Yes. 

Q And a buttxm to get the voOLtfite higher and lowtnr? 

A Y<M. 

Q Qm you rscadl any diffeeenoe between the tmo madhines? 

A I haven't eas aln ad this machtna. 

Q Xs this one of the ndhines that was ussd? 

A X don't know. 

Q So can you tall this Coiart now whsthsr or not that sachlns looks 
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2 

Ilka the maohines that mmri uaed in both thrae pdenbirt^ 

3 

A I «nuM say sinilar to it. 

4 

Q But ycM don't know wham any mooed of gattlngr that apohine 

5 

would be in the PoUoe Dppart>went» do yon? 

6 

A Mall, I would only aaautae it would be in CIB. 

7 

Q Who wouM ba the one, who would be the officer i«Qr dateotlve 

8 

who actually, vihen. you vanted to mate a plant, actuedly go through th» 

9 

motlona of getting thoae nachinae? 

10 

A Det. Baton would call vp the people and tell then we have zm 

11 

CK parte order. 

12 

Q ' In other ^ifasskk, it woultd be Det. Eaton who is the one that 

13 

armngad for the machlnas on this order, the Daoenbar 8 order. Is that 

1 ' * 

14 

oorrect? 

15 

A I don't know apaoiflcally. 

16 

Q wrll, you have taatified that you heve other wire tap investi- 

17 

gations where work on^ wheU^ it be nine, tan or eleuwn. Aren't they 

18 

all done the sans way? 

19 

MR. FE3ESER: Objection, your Honor, ae to where aechlnes oane 

20 

ficon. It aeens totally irxeletvent. 

21 

rCHE COURT: No. X will allow It. 

22 

A I can a|l|.y tell you the routine, oounael. Ihe routine was when 

23 

you enticipetad having a wire assigned you would notify them in advance 

24. 

so they could have the FrugMr nnn and eqpi.pinent available to install it 

25 

once the wire was ' < 
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Q lhat Mun*t your doty, that iiould have been Eaton's ^ty? 

A Batm a: tha aorgaant'a artty. I£ th^ ran into asy dlffl- 
cuLtiMe toay toild notify aa. 

Q I vnuld lU® to go to your affidavit which you signed, and I 
on apeaking of Deontbar 1 now, Whicli you signed on DeooBiMr 8, 1971, Lt. 
Hill, and I show it to you. {Hsnding) 

Now, did you not testify today in reapcjnse to a ^laation ariwl 
by ny cdllQague, Mr- Steitell, that «» InfbcnRnt that you apeak about 
in your aff IdaRrlt eas not your infeinttnt? 

A ihat’s oorreot. 

Q All ric^. May I direct your attmticn, six, to, 1 bd.l«ve, 
peregcBph 6 a»i I ask you to read that and to tell me if that refreshed 
yoar reooUacstion as to whather that iiifounant was yourS? 

HR. FEFnSRt Objeoticn, your nenor. li has nothing to do with 

■onitoring the wire taps. 

MR, Mo AlfVY: It deals with credibility. 

MR. FEEfER; If you «;are looking to scobable causa aa to «hoae 


THE OOCHT; ISia argMnsnt I fasllese d e a ls with credibility. 

I den't think it is a smantcus subject, theush* 

MR. MaAIZVY: It is ncit intanied to be monantoKiB. 

A Yiss, the Infocnauit was deoegs Baton's inftaoient. 

Q Did you have a ipacial inforsant yourself that was used with 
I eigisrrt to the ooRveraations beta wen ilshn Della veil© and JosRph Della 
Valle and ■ 'Ih^imile < infoEataiit bade In April of 1971 as set forth in 
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your af fidnrit? 

MR. TBPtBRi Objactlcn. I an not aoea of tte zalavancy at 

aU. 

TBE oaOBT: I take it it's the aame ttougfat, ocaaihility? 
m. MsAIEVYi Yan. 

THE OCXIRF: When Z aay it ia ncmntous, I try to suggest to ysu 

I 

it is not going to htlp jou nudh. SZnoa I an the nan sho dacddes 
ctedUbili-ty X would have hoped you would liston and pay attention, hut 
the cb^ectiga is qwarrulad. 

You nay ana|«er. 
h Repeat the question. 

ms axiRTt Sepaat the question. 

(Question aead> 

A I hove no oanfitaitial infdraant. Hie Infcmant in. there was 
Det. Eaton's infonant. 

Q Mi^ I ask you» sir, why you said, and I quote fieoia paragraph 
6, "The confidential infcenant tbld me that the other person during the 
ooursa of the four way aonearsation told this Infocmant that John and 
Joaeph Della Valle would be willing to supply heroin to ny infoenant"? 

A I think you are playing with grorasu: now. 

Q Z beg your pardon? 

A Z think you are playing with gramear. In my opinion the in- 
foonnt in question hare is Det. Baton's Infoenant, and not loins. 

! 

Q Vftnn you said in your s w o rn affidavit, IrdBoraamt" , you irnant 

j 
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Eatoe&'s infiomant and that was just a gt awiwi tica l . mistake on your part? 


A Ybu will have to let me read it again. 


Q Certainly. 


TOE CEOBT; Do not read it again. Next question. 


MR. MSAUEVY: I dcBi’t have the aneafer to that question, your 


Hcnor. 


aoUBT: I don’t oare about the answear to that question. 1 


the smtonoe, I heard your auggestianr I will ta*» it into oonaidera- 


tion. Please proceed. 


Q Wto was the first person to teJLl you that Joset>l^ Della valle 


was not in fact Beansy or Steve? 


A Det. Eaton. 


Q And he told you that on the 19th? 


A I don't recall fUdfically whan he tol^me but it was about 


at the time of the 19th, yes. 


Q Isn't it a fact and didn't you knoi that, by way of your affi- 


davit si^wd on the 8th, that Elton had personally heard Dalla Valle on 


two eeparata occasions, to wit, Ootobsr 29, 1971 and Novtohcar 2, 1971? 


MR. PEFWRs Objection, your Horesr. 


TOE OODRf: Sustained. 


Q Witli respect to the forei^ Ifengoage that was set forth — strike 


that. 


Did you>«t)oe any instructions at all to the offioinrs that were 
working undsmeato you, give thn any instructions w!sitaoev«r wl'^ 
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respect to parties apMkijag in a foreign language/ in a fixpeign tpngueT 
A I don't recall. 

Q Have you mmc given instruo ti cns MLth respect tOr cn ari^ of 
your wLxe tape, with respect to people speaking In a foreign tongue. 

A I don't recall, I dcm't believe so. 

Q But yet 3^ did look at all tiieae logs? 

A I perused them, yes, sir. 

Q Did you ever find anything in those logs perused them 

oonoeming stateBBntsnsde by ytur fellow offioars oonoiming foreign 
language conversations? 

A I don't rVoall. I would hacve to review all the notes, 'sir. 

Q But. yet you told us tiiat you hanmn't gone over thsae a:IKidavit8 

or logs in two years. Isn't t±at a fact? i 

A That's oo rr ec t , sir. 

Q No guaetlon about that? 

A Positively not,; six. 

% 

Q Do you recall Fabeuary 3, 19727 
A Not off the top of ny head, no, I don't, sir. 

I 

Q Do you know ay client, Mr. Leo Guarino? 

A ttould ha plssas stwrd? 

(Mr. Guarino riaaa) 

A He put on a littis wi^ght. 

Q I take it that naans you do know him? 

A Yas, six. 

i SOUTHeRH DIST^BICT COOST SeWJIITKWS. U.S..COUaTMbU«e 
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Q Were you working — when did you start your business vdth the 
Auto Squad, Lieutenant? 

A JtHie 6th of last yanc. 


i 


Q What were you working on leuet February, 1972? 

A I vas in charge of Ctovp B — if that is the date \^ien I came 

in contact with this gentliwan. Is that the date? 

I* 

i 

Q I am asdcing what were you doing last Fsbcuary , \4iat linresti- 
gation were yoKii wwklng on, Fabcuary, 19727 

A I would have to look at the not^, but I belian/e — i£ that 
is when I met this gentlenatn outside of St. Patrick's Cathedral, is that 
the day in question? 

Q I am asking you %tot were you doing in February, what investi* 
gaticn were you on, and I believe you were working with Qootqp B, vhich 
oonoe m ed this investigation. Is that, right? 

A As well as others, sir. 

Q No question about it, you were still involved In this investi- 
gatlon? 


A I was in SIU, yam* 

Q Did you have cxxamion to meet my client on February 3rd in 
front of Ibekef^lar Canter? 

A I placed him under arrest there. 

Q Now, ware you still reading affidavits at that time? 

A Ensuse ma, sir? 

Q ware you still reading affidavits pertaining to this case at 


•• ' ' • 
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that tisB, back in Ntantucy, 1972? 

A YiM, sir. 

Q JMl sou c5C5tlis>6 martingt in Kucch^ April and 


A No, sir. 

Q Whan did you — 

A I ballewB I got tranafeocred the end of MeaxSi. 

Q Whace did you gst tinnsfatred? 

A I took caamiA of tbs 13^ »ra»tic8 aij^xlct in Brooklyn. 

Q In March you s tO Ha ed this iiwastigs ti o n . 

A No, I didn't step it. inwtigation vWia extended 

Q WWl, with loapoBt to your InutiLWaMliM: in this iwestigation, 

vhen did that and? 'Sauc actual inwalweaent. 

A I thing it was soon after ws placed ycur cliaot under arrest. 

Q F^jcuary. So ^t cuts ths two years down to a year and a half, 

doesn't it? 

A Okay. 

I Q 1 it thafc aeans jeS? 

A 3te8, sir. 

Q ttiat was lust a aistete whin ^ 

A Not a odstake. It is just gemnoal; talldng In general teas. 


Q . six nontdis is just genst*^!? 

' L' 

A m that time parlod, slr.,f 


i. ! 
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Q ikw mxtf tines a wsk nauXA jou 90 to the bar loeetlori? 


2 don't 


•pacdfloally, sir. tou nsan nipt ms ray 


jcoiitliia at aU pQantoT tm or tlam ttass a wsak. 

Q I take It then your routine was to go to the Nila vaile bone 
tMD or three tines a meek and also to the plaip naaff the bar tao or 

threa tines a vn^. 

A As vnU as many otinr plaoas. 

Q I m just asking with raspsbt to this investigation. I«i’t 
that true? 

A That was ny routlnaf sir. 

Q Are you telling this Oourt now that there are no. reports 
wtatooevar cpnosming your aotlyitiee and where ycu want during this 
Inveetigation? 

A Not to my knowledge. 


repeadP? 


You never nete any notes and redaoad thoaa to typewcitten 


Mo, sir. 


Q Any reason for ^t? 

Q 1 m let xequlred, sir. 

Q By whesi? 

A By the Dspartsent. 

Q After Eaton nalayed toa infioaetion with reapact to Della 

Valle and Stave and Baamy, who did you report it to? 

A have xarnttonad it to ay ooMaiding oCiHnec. Z don't 
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cacall fliKclfloally nMitlonlng It. 

Q All right, MM that slgnlfioanb, ; . Det. Eaten’ s ranarics 

oonoeming Mr. Della Vhlle? 

A It was aignifioant and we notified ti»s District Attorney. 

Q Did you make a little re|)ort ooieeniing that? 

A I40r sir. I don't recall. 

0 Did any of the dfficera mate a repart oonceming that? 

A I dem't recall. 

Q Aidi did you meet witii the biiltrict Attorney youreelf then? 

A I don't believe so. 

Q Hid the diergeant meet him? 

A I dentt know. %iu will have to ask the Sergeant. 

Q Do you ksnow fcon your awn kneadedge who ooRveyed this infor- 
mation to Mr, Flahwn? 

A Det. Baton. 

Q Do you know when he did it? 

A I told him to do it as aeon as poaslble. 

Q Do you know 'tdwn that was? 

A I don't recall. 

Q And do you know did you ever find out from Baton that he 
did refsrt to Flshnan? 

A Yes, he told me hatrepesrtad to Fiehnn. 

Q Bow nuch tine elapsed from the tine he told you until he 
r etwrt e d to Pistean? 

^ fOUtHaMW DItTlilCT CO^T Mll^RTeRtt U.«. f OUNTHOUSE 
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A I don't know , air. 

Q You made no aotaa of tlait? 

A Nb, air. 

Q In fact, the only thing you aver did vdth reqpaot to varitix^ 
in this caae was variting your name on reports that we don't have. Is 
that oorrect? 

A TSiat'i's oorrect. 

Q And ia that your oonraon praotice in all narcotic oases? 

A Yes, sir, that ^ my przKTtloa. 

Q Do you knew the reason, air, that you weaee taken off this 
investigation? 

A MR. FEFFERi Objection# your Honar. What p^jsslhle relevancy 
does that have to the vaiy the wire tap was nonitoced? 

IHE CXXJRT: Is it selevant to mlnlndsaticm , Mr. HAlevy? 

Game to the side bar. 

(At the side bar) 


THE OCCBS?: Make an offer of proof, pdease. Wtot ar» yaa hoping 


to eliedt? 

VR, McAI^VY: This man so badly botehad tq? his instructions that 
ha was told to laanw and thay got him out. 

THE CXXXRFt Okay. I will allow tiie question. 

(In open Oourt) 

THE OOURPt I will zdlow the question. The reportsx^ will read 
it and the Lieutenant will anawer it, please. i 
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2 

(GM»«tiaR iMd) 


3 

A Oto my kndidAd 9 »<Z m» ftit tHkm off unless you axe privy to 


4 

sons knoMlodTe Z am not. Ztila izifestlgatian mm offered to ns — this 


5 

was going to be ewpandetl, this investtgation, because they mce taking 



fljBureE 


6 

on some serious najor / „ > and. they wanted to mnloe another 


7 

i^lfiaally. The Chief in charge of narootics asked me specifically. 


8 

Chief SMOcai, Jtales Saxon, If 1 would wont to take ocmaand of this In- 


9 

vestigatiiQn. 1 felt I didn't want to ourtail toy actlvll^ to just one 


10 

investigation. Z felt I tad many more Irene in the fixe and I ^nuld 


11 

xethar give ay attantion to thosa. 


12 

Q JUd that wea in iduit month, six? 


13 

A Ihat wee whan we arreated your cliant, after we arrested ycur 


14 

client. 


15 

Q Didn't jou just taetify that you stayed in naxootios for another - 

- 

le 

TOE OOORfj Don't ask whet he just testified. Zbu can argue 


17 

about that* Ask another question. 


18 

0 After you arreated ny client, where did you go? tihat peortloular 


19 

asaigaeant wee your next assignment? 


20 

A Z stayed in narootics until tdie and of March, and Z bdLleve it 


21 

was J^^l 1st Z took over the 13tii Maxootioui Distriot idmc* Z . stayed 


22 

, Xutao 

until Jtana 6, when Z was assigiMd to the Detsotive Division 



Squad. 


V. 23 



24 

0 Zn otier words sfian three months after the arrest of Mr. Ckaurlno 


25 

you ware ooaipletely 'oat of aBootica. 


; • 
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h did He maemit him# Vebeuary.Hlintf eir? . 

Q 1 beliove maamty 5. . 

A Thet is fWacuMTfr Nunhr April, Nny, Aa», thet is fiva ncntiw 
latMT. 

Q IlKtch, Acril, my —r 

THE OCXlRir: I will take judioiel xxjtice of hoH long it is 
ftoR Vebcvary to Jtane. 

. Q ‘800 are telJULng ue that the xaaaon is tecausa you Here o g feraa 
the — 

MR. FKnVRi Objoctdcn to this question. I think it has already 
bean brought out, the reason idv ha left. 

ns caORf t Ha say pposawt ana acre (paastion. 
do ahaad. 

0 8 ou said that ■>- shat hss his nasa? 

A JOles Saaon. 

Q tint HSS his title? 

A Deputy Chief in Charge of Iterpotios. 

Q And he of jEerad you Hint poaitlo n ? 

A No, no. He oftead if I nantad •-< this invaMlgation nas 
belngr eapanlaci and he aidad m if I Hentad to be qpeclf ioally. in <dnr 9 e 
of this investigntion or Hould I Hsnt to stay aith STO and handle my 
aany ethar iiirestlgations and i ^ra fl jsgead to stay aitih the other. 

Q Di;»' you know ahatts r he did that beoause you did audh a good 

. f * . 

job un>thilf¥lrst inveertdigstlon in n aon di a r? 

i . ' 
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2 

A I. know ha oanaidadoad ua the top nan in the office, that le all 


3 

I can tell you. 


4 

Q '^ou xefe ocnaldcped the top ftm in the office? 


5 

A m ny opinion. '>ae',nBde the special xeoanMndatian I be given 


6 

eoctxa oonpenaatlon. 


7 

Q Do you still have titiat opinion? 


8 

A Yes, sir. 


9 

MR. McAZJBVYt Nb fOrtho: questions. 


10 

HR. FEEDER: JUst a few questions. 


11 

HIE COURT: You mean it? 


12 

HR. EHPFBR; Very few. 


13 

RH3IRB0T ShiCIllKTSCN 


14 

BY MR. FSPVBRt 


IS 

Q Mr. McAlevy refened to the acrest of hia oUent on Vtianjary 3, 


16 

1972* Vhs this arrest a direct product of the wire tap going at Diane*# 


17 

Bar at that tiioe? 


18 

A Ihat's oocrect. 


IS 

Q How, will you tell the Oourt whether anybsdy else was arreebed 



at that tiiQB? 


21 

A Yes. 


22 

Q Mbs Steven Della Cava arrested? 


23 

A Yes. 


24 

Q Did Stawm DbUa Qsva have on his parson $15,944 in cash at 


25 

that tiaa? 


• 

! 

V , 
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Hb iMd a larga mq of nonay. 

MR. SlinMXCKt (Xajaotian. 

TEIE OGORT: On «hit grourdJtf? 

MR. SUTIMICS^: Icxelenmnt hcM imich hs had on his person. 
1HE CODOT: Is it irrelevant, Mr. Feffar? 


MR. FEETTOt I am trying to establish that as a jpiodact of this 
investigation cxxiversatiotis that \m will play far the QOuct, that they 
were Isd dizectly to Steven Della Cava and Qnurino and these oonversations 
will beqpslayed in conjunction with Baton's testimony. 

MR. SlOINICKi On that basis — 

MR. FBFEER: At that time, your Honor, we win demonstrate that 
various code words were uaad and that «4mn aurveiUanoe was oonducrted 
these oode words wore found out to be u firaud^ 'Ifn £aot, thq^ represented 
different woocds for narcDtlc transaotians. 

MR. FBTISLL: This goes to probable oauae respecting the second 
order, so I object, too. 

MR. VBEnsRt It hee to do wlto tha lenguage utilised by the 

t 

suibjeots during the oourea of wire taqps which made it that more d^.f ficult 

for the monitoting of f ioeca to listen and to understand ^dmt they were 

1 

talking about, no be spaoific, your Ijbnpr — 

IHB COURT: I understand what you are saying. I will allow it. 
If the Lieutsnenb knows toe quaatdLan, he may anawBr it. 

Q Juet this last question: do you know vAethar anaoicimattely 
$15,900 was found on Stvnan della Cava? 


lOUTHfeRM OISTNitT COUNT JItROIITRIII, U.t. COURTHOUSK 
ROL'CV ttoARC, NkW.YbRK.' WiV. C6 T-WW, 



• 

69 1 


697 
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MR:. FEinULt X objeot. Xt has nothing to do with nainotica 


3 

and X don't know if yam Honor known If that osmi yma pnmtitaA to tha 

■ 

4 

dnnd Airy and dlanlMnd. 


5 


MR. lEESER: It la pcaantad here. 


6 


■XHE OQCJICF: He has eDqplAlnad his ratloiak for his olaim of 


7 

zelavance and I have Ujphii^ It. X don't thiidt you aliould get tqp eigain 


8 

and crtajeot to tte Mme quantion. (Xnrruled. 


9 

A 

It waa In the tscunk of his oar. 


10 

Q 

How, Lieutanant, qppropdnataly how many men %Mre in your oomnand 


11 

1 

during tha tiioe idm tha Dlana'a niva t^p waa in operation? 


12 

A 

I «na apacdfloally raaponaibla for tnanty-flva to thirty man. 


13 

plus tiwra' van a now lioutnunt who had cnoo into tha squad who also had 


14 

tha saDOB ataunt of man and I was aiding him during the iiwaatigationt 


15 

Q 

You referred to A Sgt. MKConald and I believa you rafarred 


16 

to hl» as 

a first lino auparviaor. Is ha tha individual had the 


17 

dizaot raeponsihility, tha dally ragponaiWlity of aqporvlalng tha man 


18 

who wars monitoclng? 


19 

A 

That's oorrect. 


20 

Q 

Hha he the individual idio had tha responsibility of seeing 


21 

that your Instructiono were oarriad out? 

■ 

. 22 

A 

That's qorraot. 

... 

23 

Q 

And the instruotlons of Mr. Fishnan? 


24 

A 

That's oacraet. 


26 

Q 

‘ 1 

You also taatiflsd, I belisvar that the tape rsoocder waa on 



" ^ 
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ji ftm--tmsix&3t 

MtMMW nan aaea In tha mitBrii^ station, ftet <1 cmii that naan? 

A It naans it sas tomsd on. S|> if a talsiiiione aaaaadaatlQ^ 

< 

tmaa awer tin tqp it sGoId antnasHnally go on. 

Q Fraa that point on you oould be^in listening and tnrn the 
aaghlna off %4ien you santad to. 

A That's oocvaot. 

0 Ovar the Iwcfli tesak^ Liautnant, did I ask you to hriefly 
rmrim the very bagiming ptartlan of the logs at Diana's Bar in oonjimcrticn 
aLth your tastinony this naming? 

A That's oo n cae t . 

Q And did you do ao? 

A Yea, I did. 

«4». FEPnat: No tacUrnK gueatlona. 

RBCaOSS EXNmeVEION ^ 

Bi NR. SLOmiCKt 

0 Do you kn»^ ahat happenad to the Dalla cava-qutarlno arrest of 
Ittcuary, 1972? Hn» tiny oonsicted of a crina? 

A Not to ay knowladga. 

Q What happened to tha caaS? 

A I don't knavr nix. X «aa off the oaaa. 

MR. SEOnnCR: Will lha Ow a r nae nt atipulata it naa diamisaad? 
ttL noVBRt The Qwnmnent will stipalate — 

MR. SLOmiCXi X am asking ^ qav s pnent for a stipulation. 
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mi 


Hill-recrots 


Tffi i*t i whAt^-has to say« 

MR. SLdiniXCKt l*m sovr]^. Your Honor. 

t 

MR^ FBFFBR: Tho Ooyowfnt InCenda In fact to use 
tha $15,900 in thla vary inatmt case. So from oja standpoint 


6 it's hardly dissd.ssad. 1C nay hsva bean disniasM on a local 

7 laval but va ara intanding to uaa this aoney on this trial. 

8 MR. SLOYMICK: Will the GovemoMnt stipulate for the 
8 Sovemanot it vas dissdlssed at a State Court level? 

Id MR. FBFFBR: . 1 SB not in a position to do that. 


MRo. FBU): You .vmuiC to sadce a representation it uas 


12 Hisadssad? 


18 MB* SLOTinCKt Itf undatstarting is that it was dis- 

14 sissad at a State Court level. ' 

15 THIS COURT: All right. 

18 Q During February. 1972 was your office vorking with 

iny Federal officials with ri^rd to Mr. Guarino and Mr. Della- 


19 I A 1 recollect that invescigation was started and they 

20 Mrs working in conjunction, but 1 didn't have anything to do 


21 kith it. 


MR. SLOTMXCK: Thank you. 


23 ^ROSS BX/^HATXON 

24 |y MR. FBITIeL: 


With respect to* the sows odd dollars that you 


iSurNtml OMTWCT wNir NiMiiTmii u.«. counthouu 
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took out of Mr. D«llas«irii’s car, fvhon for tho first <’tliiM that 
day, February 3rd, did pu that ha was going to be at a 

certain place it connect ion with narootice? 

A In thearaning, approxiaately 45 ninutas, an hour 
before. 

Q Do you know what time the agents listened in on a 

j 

call indicating anything to that effect? 

A I haven't read the notes in soae tiae. 

Q \4hen Eaton first found out about it did he give you 
a burs or did he wait? 

A I called the plant. I was over on the west side, wltli 
Sgt. MacDonald end I was instructed to get over there, soiMthins 
is happening. 

Q VIhat did they tell you is happening? 

¥ 

A A pass was going down. 

Q A pass was going down? 

A Something going down. 

Q Who was supposed to be the parties to the pass? 

A You will have to give ae the notes and let me read 

:hem closely and I'd be bettar able to discuss it. 

Q What notas? 

A The wiratap notas. 

Q DO you know if they got in touch with Mr. Fietaian? 

A I don't believe they could. 
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Hlll*r«cros^ 

How do you kDow thotiT 


Becauso 1 Mliod hla. 


You told him that thaf should do that? 


I told thaw to call Ftaheian right away. 


6 q When you got newt that things ware braaklng in cases, 

do you always tell the people lAo worked under you to go call 
^ other people? 


A When it's the District Attorney I do. 


10 q So do you reatsfcer at any tine In this case when 

11 pou picked up the phone to call Flshnan respecting Infomatlon 
ibout fast "breaking ewsnts in this case? 

f 

10 A This particular tins we felt that the package was goli 


hR. FSIXTSL: May 1 have the transcript respecting 
:he overheards of that day? We don't seem to have them, or at 
Least never given to we frow an exaiBination of ny own papers. 


^ lit could have been an cwission. 


I think I have it. There have been a nunber of repre- 


00 bentations in these orders. 


21 q Are you fwilUrvit all wi\th the parties who were 

^ involved in that arrest on the defei^nt's side?. 


A You wean who did we arrsst> that night? 


Leo Guarino and Osllac|{vai 

I 

Q That's it, right? 
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Hlll*n»cro«s 


And BroMD. 


Q Miare did font axfot Broun? 

A AC hfs reoldOBeii* 

q What ciM Ofti Cha arroat nada out in front of 
Rockafaller Cantar? 

A 1 don't racall but it taaa in tha evaning. 

Q MR. FBITTEL: Could tha G o aamment glva ua a claar 
copy of the tranacrlpt indicating tha hours of the overhearda? 
I’m asking for a claar copy of tha tranacrlpt* 


MR. PBFFER: I think you have the aana transcripts 


that ua do. 


aren't. 


MR. FBITTEL: If yours aren't any batter* then they 


MR. FBFFER: Which conversation are you referring 


MR. FBITTEL: All tha convaraationa of February 3 » 

1972 relating and leading op to the arrest-^ 

MR. FBFFER: All those convaraationa are on one Jta[^ 
You can play the tape. 

MR. FEITTBL: I'm trying to find out tins. 

I 

THE COURT: Wall, do ua need to keep this uitnass 
hare for that? Isn't that aomsthing you can argue later? Ha 
doesn't knou tha tima. If you find it on tha transcript, fine. 
You don't have to keep him and me uaiting uhila you mesa az.’ouad 
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HllL>r«6ro9S 

with eoplM. Next quMiClon. 

Q Now, di4 ypa mko tho scraott 

A Mo, alr« 

Q ytao aada tHa arxaatt 

A Dot. Eafeon, 1 balia¥a« 

Q lao'c it a fact that the flrat ovarhaatd in connae- 
tion with that nl^ht'a aventa i:c!!.atad to Fahmaxy 2, 1972, at 
approxlMtaly 9:05 p«a., a eomraraatlon batwean Jack Brown and 
Stava Daltacawat 

A Counaal, I haaan*t read tha ootaa in sraara, I would 
|ha«« to xawiaw than oooplataly. 

Q All ri^ht, !•« going to giwa you tha oroar for tha 
jranawal. 

THE COURT: Mr. Faittal, I hove bean sitting hara 
IMilla you and your frianda at tha dafanaa table have baan 
|ru££lliig throogh papaxa. Tall aw why you're doing thiaT 
MR. FSITTBL: Baeauaa now for tha flrat tiaw tha 

C vamaant talla aw it* a going to uaa woniaa aa^ad frow tha 
fabJlaat Oellaoava. 

THE COURT: Tharafora, what are you doing now that 
a to do with winiadLaation haaringT 

NR. FBXTTgLi They brooght up tha idaua and it broecha 
^ auppraaaion ae well. 

THE COURT: IR:at are you about to do that ia 
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Hlll-reeicota 


M to ait and unit with thla wltneaa on the atand with thoaa 
ranaaripta, nona of which ha can raoMnhar and none of which 
fou*xa going to gat aagr Infornatlon froai him about. 

Uhatawar your ultimata probleaw may be and goala may 
be, I don't want to intarfara with thorn. I Juat want to flnlah 


hia radiract, racroaa examination. I want you to nova on and 
ak a quaation. 

Q lan't it a fact there waa aobatantial timi between 
the firat call indicating thaxa wia aonathing going down frma 
an cirdar aacured by a State . Suprema Court Juatica authorlzln 
thia aearchT 

MR. FBFFER: Uhat aaaroh? 

NR. FBITTEL: The vary aaarch you told hia Honor 
about, the $15,000 taken from the trunk. 

THE COURT: The arreat? 

MR. FEITTEL: That 'a right. 

THE COURT: What haa that to do with thia miniaiaa* 
tlon haaringT 

MR. FBITTEL: Mr. Feffar brought it up, I didn't. 

T, 

THE COURT: Objection auata^Lnod. You heard what 
Mr. Feffar brought it up for. Ha had\^to aay it twice. 

Proceed, plaaaa. \ 


Q Do you knew if any aaarch wariVant waa procured in 
eonnaation with that aearchT 
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Hlll>roeross 

No. 

Did you ovor Inotxoot; onyooo to got * ooorch uorrwtt 
Ue olifoyo Itko to got o oootch ^rront* If poootblo. 

I didn't ook you If you llko to. Did you ook onyooo? 

Bxcuoo no» olrt 

Did you ook onyono to got o ooorch worrontT 
Ue can ■»>■<>* oppllcatlono without aoklng anyone. 

■ THE COURT: Hk lo asking did you. Tho anowor lo yoa 


or no. 


arroot? 


Did you call Kr. Fiohatan bofor.. you wont out on this 


Attoapto worw aado to. 

Did you rccowor any narootlco? 

Off yOov two ellonto hare? 

I don't havo two clients boro. I havo one client. 


Mr. Dollacava. 


THE COURT: Ho wants to know, do yon aoan from ths 


dofondants hero or froa onyono. 

Q froa Mr. Dollacava first. 

A No, sir. 

Q Did you roi(ovor any In tho sMtoaobllot 

A No, sir. 

Q Did you ra^ynpor any froa Mr. GuarlawT 
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A Ito, air. 

Q Do you know where thet $15»000 ceme front 

A I believe it cean from Brown's house. 

Q How 4oi you know that? 

A Beoeuse 1 believe thet was the price for tlie package, 
q Was that dlsaussed on the wiretaps » the price? 

A No, sir, 1 <loa't believe so. 

Q DO you have any knowledge that Mr. Dellaeava was 
(^served neetli^ with Mr. Jack Brown where there was a turnover 
of nonlest 

A I have hearaiqr knowledge fron one of aqr officers. 

Q And do you know, was any arrangeaeot aade with Mr. 

Dellaeava not to press the State Court case, to your knowledge? 
A Mot to toy knowledge, sir. 

t 

Q Whs the State Court case as a natter of fact put off 
in liiri>o1 

A Not to Ray knowledge. 

q Whs It ever presented to the Gand Jury? 

A You will have to ask the District Attorney, 
q You don't know? 

A No. 

q You never appeared before a Grand Jury to testify 
war at 1S3 Leonard Street, did you, about that arrest? 

A No, sir. 
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Hlll-recro«s 


Q Aftd you ncrvor appcarod in a Crlninil Courts hearing 
:o teat the laaue of legal aufflcleney for the arreat, did y€»v%t 
A No, air. 

Q Isn't it a fact that the purpoii^ of not proceeding 
9ith the inveattgatton or in not proceeding with the proaecu- 
tion of that State arreat was to guard the integrity of your 
wiretaps? 

MR. PEPFBR; Objection, Your Honor. 

THE COURT: No,, I should think you eould be asking 

that question. It aeesaa relevant to me. 

You may answer. 

A You will have to ask the District Attorney. 

Q You don't know why they did this, right? 

A No, sir. 

Q So this was an instance m^re you had a reason to 
believe there was going to be an exchange of money for nar- 
cotics and you went ahead and you %iere misiNcen, right? 

A I thotght that narcotics was possibly going to be 

involved. 

q You were wrong on it, right? 

A That's correct. It was money. 

MR. FBITTELt That's all I have. 

MR. McALEVY: A few brief questions. Your Honor, 
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Hlll-recMM 


IBCROSS EXAMINATIOH 

Vi MR. McALKVY; O 

Q Lt. Hill, dW I jw«t hm^r you tottlfy— 

THE COURT; No, HO, thot quootton t» no good. You can 

tostify about what you juot hoard. 

Q Tha arroat of ay eltaot, Lao Ouarlno, and Mr. Staphon 

|>allacava on February 3rd was aada aa a direct raault from the 

Pella Valle wlratap. la that corraetT 

i 

A Initially it aaa the Della Valla tap. 

Q rrom the firat DelU Valla wiretap— 

THE COURT: Don't aak a qmaatlon liha that. 

Wasn't this wlratap ordar aamanded in January? 

MR. MoALKVYj Judge, it's ay racollactlon that the 
man just testified this was as a result of tha Della Valla 
wiretap* 

THE COURT; flna. If ha aaid that you don't have to 
ask it anymore. It's on the record and you can gat the reporte 
to road it to you soamday. Ask a q^aation on proper racroM. 


to road it to you aoamday. Ask a q^aation on proper racroM. 

Q With raapaot to the arrest on tha thlKd of Februa^, 
1972, there wasi no aaraotics found either on Mr. Dallacai^a 
or ay client, Mr. Ouartno. Is that a fact? 

A That's oorract. 

Q And did you a^ $15,000 was found? 

A In that area, sir. 
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Hill-raoMti 




Q WkMr« tiMfe aoaty lo««t«4T 
A In tha tnads o£ tha car. 

Q Mac that ^ruak loekadf 

A They vara lu tha procaaa—I doa't ^mw who actually 
grabbed him, but uhan 1 got to tha acana MacDonald had the 15 
Ln a bag which ha ratrlavad froia tha back o£ tha trunk of tha 


Ifjr quaatlon to you la did you aaa who opanad that 


runk? 


Did you aaa Mr,, Dallacava open tha trunk? 


Q Did you aaa tha car pull iq»t 
A Taa. 

Q Did you kaap tha car under your obaarvatlan the 
entire tlaa it uaa there? 

A There uaa one car praaant thl^ra before Dallacava 
pulled vqp. Guarino uaa parked there wlti^ a faaale. Tha car 

' i 

pulled up and Quariao got out and they uara\at tha tn^k of 
Dallacaaa'a ear. 

Q At the trunk of tha car or right by tl^ driver* a 
window, air? 

A Aa I recall, they wain at tha trunk. 

Q Mo quaat^ n i^bout that? 
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2 

A 

We got In a slight, notor vehicle accident at the tiae 



3 

i9li«n we 

were pulling iq>. 


~ 

4 

Q 

Ify question to you Is where was Mr. Guarlno when you 


• 

5 

erreeted 

hla? 



6 

A 

At the trunk of the car, as 1 recallo 



7 

Q 

Wes the trunk open? 



8 

A 

1 don't reeall. 



io 

Q 

. 1 

Who actually wont in the trunk and took the aoney 



Mlt? 

■ 



11 


MR. FSFFER: Objection to that question and the 



12 

»thers. 

It has nothing to do with the alnlalsatlon anyaore. 



13 

ite «re talking about « search o£ a vehicle. 



14 






MR. MeA^l^i It will be my last question. 

l' 


15 


THE COURT: 

t. 


16 


fhe last question is objectionable and sustained. 



17 


MR. MaMUSVY: Then the, question before that was ay 



18 





|Last, Judge. 



19 


THE COURT: It's 4:25. In order that we start 



20 






poftenlng up our olosa relatives and arranging our own expec- 



21 


. 




Nations. I will now dlreet that this hearing will continue on 



22 






Satur^iqr beginning at 10:00 a.m. 1 hope that . all <■ counsel. 



23 






MI) assure ae that It's clearly unneeessary at the end of 



24 

/aeorrow. 

If I have such an assurance I will be no less hi^py 



25 



' • 

1 

than anybody else to rescind the order respeckii^ Saturd^. 

1 

• 

i 
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tae •• of now wi mxm mKfctiag to tit on SoturtUiy. 

MR. PAMZBRt ttould Your Honor roqulro «I1 eounaal 
;o bo bore on Socurdojt 

THE COURT: You toll no if you'ro not noodod on 
(oturdoy tomorrow ond 1 will tolk to you about it. 

MR. LBVEMSONt If all prollmlaary haaringo ara die- 
K>aad of by naxt Wodnaadigr will your aebadula with raapaot to 
:he Coast Guard casa still ba on tha 4tltT 

i 

I 

THE COOBT: 1 hata to do this* but you can*t kaap 
twsnty paopla In ths Capra casa waiting whila you and 1 haws 
I conwsraation about tbo Coast Guard casa. Call sqr sacxatary. 
Plaase sit down. 

I don't want to do this kind of chit chat businass. 

I have pia»lialu(d in tba law Journal tha sehadula of the Coast 
Sward case. Read it and follow it. 


Thera 


qiuaation about this affidavit, did 


rou want to discuss it or do you want to postpone it? 


^aan 


MR. PEUD: Ut can postpone 'it, Your Honor. 

THE COURT: 1 don’t sea that they have officially 


wan sttda part of ths files of tha c^urt, but you will note 
hat they ara on file in this case, ks there anything else 


have to do this evening before 


I. .ks thara 
we Impend? 


MR. FBPriR: I'd li&^ to wavk ths case file and hand 


t up to Your Honor. 
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2 

THE OOURIt Mark Ic for Idoafelfieatioo ond I will 


3 

Udco it to chwdboro. 


4 

MR. FSlTTELi Iw wj wind, Yowr Honor, 1 think I Iwwo 


5 

■stoblithed and X hwvo advaneod In ay yapors raapacting a awp- 


6 

praaaion concamlns tha $15,000 takan frow the hock of Delia'- 


^ 7 

oawa'a vehicle. That mpfmvm apacifically in ay wotion pai>ar8 


8 

filed on Septeaher 5th in eoncection with the winiwiaatlon fea- 


9 

turea of thia caae. Tha Govemwant did not reapend to the 


10 

pari^rmph, wf paragra^ wentioned In theae papera regarding 


11 

the $15,900 and aqr rigid: to auppreaaion. 


12 

Now for tha firat tiow th^ indicate they are going 


13 

to nae thia evidence. Thia ia ay firat notice of it. I think 


14 

that the Govemwant waa duty bound when we Were at the earlier 


15 

atage regarding auppraaaion of phyaieal iteaw to have adduced 


16 

thia to the Court ao we could fawva taken that watter tq» at that 


? 17 

tiwa. 


18 

I*m waking application now to have a auppreaaion 

A 


19 

regardijog that particular arreat and aearch. 


20 

THE COUBTt Xt runa in ay oind, I finit heard about 


21 

thia woney at a bail hearing when thia caae waa firat aaaignad 


22 

to we. Xa that correct, or ia that aowa other $15,0007 


w- ‘ .23 




MR. FStDx That waa the woney which waa the aubje^ 


24 

of the atqppreadon heating that we had already. Thia waa a 


25 

aeparate and earlier $15,000. 
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THE COURT: Umm:, If aajr, saspons* do you hanro to 
Hr. Feittol Juffe m14T 


MR. FILD: Your Honor, first of all dofsnss bss Immnb 
iMsm of the foot of the lurrest since F^rusry, 1972. Ms hanre 
M objection to holding s hearing on that, if that's uhat couni 
request is. 

THE COURT: It's not part of this ainlaisatioo hsar> 


MR. FELD: It's a aeparate natter and should be 
treated separately. 

i 

MR. FEFFBR: X'n not so sure of that. I'n going 
counteract ny eo-counael'- 

THE COURT: You had better get one position. ToasMineon 
Boming. Have a ca«eu|., 

MR. FELD: One more point. Your Honor. Yesterdiqr 
fOtt direeted us to prepare an order in respeat to Mr. Morris 
ihleh no have done. X have sbonsd it to defease counsel and 
Lf the Oourt is willing to taka a ^ok at it, suiybe you can sign 
Lt now. 

THE COURT: Mr. Stone, is ti^t order in proper fom 
uid does it give a^quate noticsT 

MR. STOMB: Xt does. On behalf of Mr. Morris he weald 

N 

■ike an opportunity to carefully review tliis hinself this eve* 
ling while he's at Meat Street. 
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THE COURT: All right. I cartalnly wouldn't domrlwo 
iilm of thut opi>ortuBity. 1 will t«ko thut order forllght 
roodlng with ao m» wall «a the file jou gave m. And if thota 
is no rsMon not to do so, I will sign It in tbs ■orolng. 

MR. STONE: I osn asks aentloo df this: 1 hovs 
cowiawed soae of the oointempt essss bstwssn ysstsrdiQr snd todsjf 
iod it's ngr undsrstsnding that ths rosson civil eontoapt is 
Lapossd during the course of the procssdings Is not only to 
[nnlsh soasons who asgr be out on ball, but to allow soaeons 
in the course of bslqg sited for cItII eonteapt to change their 
Bind daring the course of ths proceeding. 

For sMsqile, if Kr» Horris were cited for civil con* 
e^mpt end he still changes his aind, while the change could not 
be of s loss to the Govsmaent, then crlalnalconteapts Should 
90t attach. H owev e r ^ if he changes his mind when the issue 
Mcoaes moot, then criainal conteopt irould attach. 

THE COURT: But I hove ^bely heard anjrthii^ less 
seoningi^ul to busy asn like you than the question whether I 
ihould hdw hove him stand up you're now In civil contempt, so 

I 

leithey both of you hove to stiqr in jail. What ore «ve going 
:o a^oaplish? I hove aade clear on this record that it's ay 
purpose to sde to it that he is not prosecuted for this crlai* 

I 

Ml conten^^ if, while there is still tias-*or not punished 
for this ,4!triBdnal centeapt, if while there is still tiae he does 
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2 

whatever he hail to do. However, it ahould be aade clear 


3 

he will probably be tried for thU crlainel eonteept bei>re 


'4 

another judge becauae I will not have tine to. try it. 


5 

If he goes to trial before Judge X in the next week 


6 

or so and he is convicted, as one night imagine is possible. 


7 

*• 

and the other judge in his wisdom concludes that for him to 


8 . 

have put the court to this burden on the basis of an utterly 


9 

unjustifiable defiance, requires substantial punishment, there 


10 

won't be anything 1 can do about it. 


11 

So the tlaa for him to think this over has already 


12 

largely passed. Whether we call it civil conte^»t or fatherly 


13 

advice or idiatever, it seams to am our record shows mapXj that 


14 

I have given Mr. Morris a lot of time to change bis mind abo«tt 


15 

Ais decision that he can just tell the Court he is not going 


16 

to cb^r the order made three or four tines in this case. 


17 

I am giving him overnight now. Then if this notice 


18 

is in proper form I'm going to sign it and start the machinery 


19 

for his prosecution for criminal contempt, hopefully before 


20 

inotber judge. Then he has to confremt that andibal with that 


21 

the best way he can. 

. 

22 

It ought to be more clear than I like to make thinjgs. 


23 

chat ay prefersnee would be for him to come in tooorrow and 


24 

ivrite his name for the Govemamnt and idiatevar else they have 


25 

i right to ask him to do. But I have given that and Mr. Morris 



( i 
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Bora tlM than a in thla altuatien noxaally gata or 
teaarvaa ana that* a aliara aa atand* 

Okay, lOsOO a.a. 

HR. SLOTNICK: Your Honor, I hava gotten back tha 
original afftdaalta and I aaa noodaring idiy. I thought thay 

Mara on file with tha court. 

THE COURT: Yaa, tha dark Mill aaa thay are.' filed 

aa part of tha record in thia caaa. 

MR. 3L0TNICK: Aa a part of peraonal parent figure* a 

privilege, nay ea atart at 10:30 toawrroM? 

THE COURT: That* a putting na in a ringer. 

Gantlanan, the atarting tine U 10:30 tonorroe, not 

10:00 a.n. 

(Govamnant'a Exhibit 4, narked for identification,) 
(Adjourned to SapteiJ>er 21, 1973 at 10:30 a.n.) 

oOo 


■OUTHCNN DISTNICT COUNT NKINJRTKNS, U.S. COURTHOUtC 

’ Noucv aguANC, New vonk, n.y. co 7 - 4 iao 


rdal 


UNITED STATES OF AMERICA 


JOHN CAPRA, et al 


717 


Hew York, September 21, 1S>73 
10:30 a«m, 

THE COURT: I want to take up briefly 

first tliis folder of papers narked rjchibit 4 for identifi- 
cation, which I have been reluctantly forced to go 
tlirough, as I see ray obligations in this case. 

I want to ask government counsel a question or 
two about this folder. 

It appears to me to be the work primarily 
and fundamentally and substantially of Detective Eaton. " 
Is that right? 


f'tR. FEFFER: That*B my understanding, your 


Honor, 


niE COURT: The question or questio:^ about 

this file came up yasterday in connection with Lieutenant 
Hill. I an reasonably clear that there is no adequate 
reason to require the delivery of this file or anything 
in it to defense counsel for purposes of extending still 
further the cross examination of Lieutenant Hill because 
I think the relationship of these papers to him or of 
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him to them is, at most, attenuated, and tiiat the 
buBinesa of dragging him through these papers would not 
produce any useful information either for the defendante-^'* 
or the court. 

I am fully aware what is needed for cross 
examination is normally a question for the lawyer rather 
than a judge, but on a subject like this, where I am 
pressing to make the government give disclosures which 
arc net clearly required, I tliink I have to make some 
sort of preliminary judgment as to the conceivable 
utility of these disolosures. 

As to Lieutenant Hill, that’s where I come 


out. 

However, I have a different view, or a pos- 
sibly different view, and this is slightly anticipateffy'#***’^ 
as to what the case may be when we get to Detective ” 
Eaton. I gather we are all perfectly clear that he is 
going to be among t)\e witnesses in this minimization 
hearing, is that oonrect? 

MR. FELDt That is correct, your Honor. 

43 

THE COUllTi Without wanting to redo the 
same work, I note going through these papers that tliey 
are liable to be of greater interest when Detective Eaton 
has been on the stand and are arguably more pertinent 
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to the cross oxanlnation needs of defense counsel with 
respect to him. 

Now, I don't know where the procedural iiiles 
for such a subject are written, I haven't seen them, but 
I have proceeded as follows* I have pajaer crips on a 
number of places', a number of pages, of this Exhibit 4 
for identification, and my preference would bo, if the 
government found it suitable, simply to reproduce and 
deliver to defense counsel by Itonday morning those pages. 

I am cognizant at the same time that tliere 
may he legitimate claims to confidentiality on each or many 
of tliese pages I there is material tliat doesn't relate, as 
near as I can see, to anything of Concern in this case/ 
at least at tills time. Certainly anything that has 

any remote bearing on our minimization problem that we 
are trying to study. And it is possible that tlie govern- 
ment will claim tliat disclosing those xtraneous mater- 
ials will entrench on security or police interests and;;;.! 

•'.■V At 

am obliged to care about. 

So one way that occurs to me to proceed is 
simply to go ahead right here in open court with Mr. 

Feffer and Mr. Feld, in the presence of everybody, go 
through those pages one by one and get government counsel 
to either agree to reproduce the page or to request 

.“i • 
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on the spot tJie privilege of redacting that page, in 
Learned Hand's word — that io, blocking out the portions 
that the defendants are not entitled to have — and I 
will either grant or deny that application with resi^ect 
to each one and will toake a note on each one, and I v/ill 

rely on government counsel then faithfully to follovr these 
ins tr uq tions • 

I might say that as I went through, having 
heard more than I was interested in hearing about 
xdio found out that who vias Beansie and matters of that 
Kind, I noted that tl»e first rerference to Stephen Della- 
cava, and then parenthetically a reference to Beanslo 
I found in the file, was dated Decemlier 23, 1971, whicJi 
may bo conoiatent with what the witness was saying about'^^ 
when that link-up was made. 

On tha otlier hand, titere are a number of 
papers in here as to which X, as a stranger, have no 
clear sense of chronology, and l can see if l wore a 
defense lawyer I would certainly want to cross examine 
about them and about what various items of knowledge 
about various people were acquired. 

So I have gone through this in an effort to. 
look at it from both points of view, the needs of cross 
exsBiina^ion and the needs of protecting police information 


tOUTHCNN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
POLCV SQUARE, NEW VOtRK.IN.V. CO 7-«Stb 


/ 




rda5 721 

thafc no rolevlMice^ and 1 havo como out whora I 
have cor.ie 

?tow, haforo T invito either i(r. Fold or Mr. 
Poffer to QORiQ here and proceed through thia perhaps 
not standard course that • 1 have outlined « are there 
any objections to it? if bo, I will hoar tliem. 

Well, 1 don*t hear any. I take it everybody 
has heard no so I think I just want to go ahead with 
one of you and show you the pages «— v/hat I will really 
show you is the parts of pages tJiat it seans to me tlie 
defendants are entitled to Uavei then you can tell me in 
encli instance whether you want to block out all the 
other portions f with the understanding that the defend- 
ants and their lawyers will be given a description 
of what the whole page looks like in order to make things 
Intelligible where necessary, and then I will make a 
judgment as to whether you. should block out other things. 

For instanco, X am going to allow you to block 
out, if you v/ant to, if you want to botJier witli it, 
sheets where there are 30 names, of which 29 just simply 
have never appeared in any conneotion with this case, and 
one is r)ollaoava, provided you say what the list is, and 
so on. 

So you want to come ahead and do ti\at, which- 

i 

I . ■ *' 
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ever of you is oscpert, or both of you. If you are 
both here it will look leas ex, parte because there are 
two lawyers. 

X will, in spite of the unorthodoxy, re- 
cite vrtxon I tliink it is fair, appropriate, belief ul, what 
are talking about and what we are doing. 

The first four legal size pages are sort of 
lists of people, addresses, and so on. The fourth of thes * 
pages has three references that I have marked hare with 
paper clips* They seem to me to be of possible inter- 
est in this case* I had better say four. I see one 
that I have pissed. ?'lake it five because Mr. J.’effer 
has added another one. 

Isit DB ask ybuj give them the whole page, 
or is there any reason %4»y you giye only part? 

rW. FB'PBRi I*d prefer to give only 
the names that were directly involved or who were mentioned 
in the affidavits. 

epURTt 1*11 ask one of you to take notes. 

So as to the first page containing clips, only. 
tl»e clipped portions are required to be given. And the 
vrny we will \>rork it, tl»e government will have in court, 
available to no, the full page and counsel and I will also 
have the partial page with the things blocked opt. 
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If it is necessary for me to make oomparisons, that will 
be feasible right on the spot. 

Then I have a ret>ort from Lieutenant f'ill to 
Coinnanding Officer, Warcotics Division, two pages, and Mr. 

Feffer has indicated that the whole tiling will bo made 
available. 


Is that right? 

MR. FEFFERi That is correct, 

THE COURTt I have anotlier report dated 
February 4, 1972, and I tliink that night just as well 
be made available. i»n not sure how useful it is. 

the other hand, l don't think it will hurt the govern- 
ment. 


MR. FEPPBRi No problem. 

HR, PELDi NO problem. , 

THE COURT! Then that will be supplied. 

Now, I have a page which has tlie name f^toplien 
Dellacava, also known as Beansie. i think at least 
some of tliat page ought to be given» perhaps all. 

MR. FELDi The whole page? 

THE COURTt Again, If you want to give 
less than all, l will allow you to make deletions. 

For example, I am pointing here to a name that is relevant. 
I think you should give that. 
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paculiar ptoceduxet let*« do that with the whole busi- 
ness. 

MR. FEFPER# Fineir your Ronor. 

THE COURT I Hlieirever I have a clip, pr .lma 
facie the government vill give the whole page. If leas 
Uian the wholo page is given ^ I will compare the complet^^ 
page with the partial page and I will make a judgment, 
subject to whatever help defense counsel can give me, as 
to v/hether more needs to bo given. 

I guess I*d do better to ask you over the 
weekend so I can look at it mnday and have an initial use, 
yes? 

KR. FEFFERf tea, 

MR. FELDt Yes. 

THE COURT t I *01 glad v/e found a way to end 

tliat. 

How, before wo proceed witli the next witness 
in our mininlzatlon hearing, 1 have this order to shew 
cause that 1 understand has been considered l>y Hr. stone 
with government counsel. And on Mr. Stone's request wa 
postponed from last night to this morning the actual 
signing of this to see whether finally it was absolutely 
necessary. 

ftr. Stone, please. 
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2 

MR» STOWE s 1 will ask f!r« itorrls -once again 


3 

if there has been a chai^ge of heart* 


4 

DEPENDANT MORRIS i Hay I address you, your^"-*. 


5 

Honor? 


6 

THE COTOTt Yea. 


i:’ 

7 

DEFENDANT MORRIS s Your lipnor, I don’t know 


8 

anytliing about the law. All I know is I got 20 years 


9 

for the same evidence that I’m facing 30 years here for. 


10 

I’m just tired of doing tiiao and I don’t understand. 


11 

THE COURTx Iiook, I know ^5r. Stone very well. 


12 

If I felt you had a dumb lavjryer or soiaebody who didn’t 


13 

explain tilings to you, 1 vasuld take even more time with 


14 

you tlian I’m going to take or have taken. But that 

, 

15 

is not the situation. You got a faithful lawyer who 


16 

fights sometimes harder than I find comfortable, and 


17 

that’s his job. He has told ^^ou where you stand and 


18 

I have told you where you stemd. We are not trying 


19 

your case yet, tliough, boliave it or not, I’m attempting 


20 

to get to tiiat paint. m* 


21 

The only thing that has happened ia that for 


22 

reasonss that I don't really have any Knowledge about you 


23 

have been ordered to write your name. V7ell, lots 


24 

have people come .through here and they are ordered to 


25 

write their name. That may hurt you in the sense that 
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when you write yowr name they may use it against some- 
body. They want it for evidence. 

♦ M - '•’OS 

litov/, the question of whether you can be forced 
to do that has been decided, as I understand it, by the 
Supreme Court of the United States, or under decisions 
of the Supreme Court, it seems perfectly clear to me, 
and I believe to every lawyer in this room, although I am 
not sure, tliat you have to do tliat when you are asked to 
do it in a case where your handwriting may have something 
to do \7lth the case. 2\nd I don’t have, even if I " 

wanted to, any choice about that. Wlxen the government 

asks that you be made to write your name, I have to 
order you to do ttiat. Then if you don’t obey, I have 
to start the machinery going to have you held in con- 
tempt. 

Now, I have tried to tell you every which way — 
I don’t know what is going to happen to you in the Ohio 
narcotics case and I don’t knot^ what is going to happen 
to you hero in this case. Tlxat's separate from what 
we have been talking about. But in tliis case, if you 
are going to insist on saying tlie hell witii you. Judge, 
you have the clearest kind of assurance that you are going 
to be punished for that and 3 ^u are not going to be 
able to avoid that. 
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2 

r>o I h«vo urcjHil you and advised you and 


3 

ordered you to listen, because if some judge of this 


4 

court sentences you to a couple of yearn for this contempt. 


5 

as ho might, you are not going to be able to beat that 


6 

rap no matter what happens on tJ»e narcotics, oo I think 


s> 

7 

you are being foolish. i don’t really know what else 


8 

to eay to you and I really must not take the time of 

\ 


9 

lots of otl^er people whose cases are here and elsewhere 

1 

10 

to keep going back and forth with you on it. 


11 

Ho’.-/, all your other tilings are sep 2 urate. 


12 

You may or nay not have other rights. As this case 


13 

goes on and as you raise through your lawyer each of tJiese 


14 

arguments, I will consider them. 


15 

Now, I have a motion before me that I'op, stone 


16 

made, partly because you urged him to, partly because 


* 17 

he may believe in it, and I will tell you now, so you 


18 

understand that 1 don’t mean to be kidding around with 


19 

you, that I am going to deny now almost all of that 


20 

motion. The only part of it I ^an going to leave open 


21 

today is your right to subpoena witnesses if and when par** 


22 

tieular witnesses should, in fairness, be brought hero to 


23 

help you defend yourself. But as tto the motion to 

1 

24 

suppress evidence, and so on, I am p^fectly clear by my 

i 

25 

lights that there is no basis for that in the law. 
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Now, all other quest ions, like should you 
g<gt 20 years in .Ohio and anotlier 30 here for the same 
dcsal, are way down the road and I caui*t talk to you 
about th^ now. If you were to be convicted here, I 
can only say that moat judges would not be disposed to 
give you another 30 on top of 20 for what zonounts to tae 
same thing, if that is the situation. But I don't know 
anything about that. 

Now, you follow everything I hdve said? 

DEPEWDftllT MORRIS* I understand. I x-^ouJ-d like 
for you not to take tlie position that I am saying to hell 
with tlie judge. 

•filE COURT t You know why I said that, and 
I am perfectly willing to take it back, because I don't, 
usually talk that way, except at home. I said it 
really in an effort to be helpful to you, believe it or 
not# because in the eyes of the lavr tliat's what you are 
saying. And when you have that kind of confronta- 
tion, at least as things stand, you are there and I am 
here, you have to lose is tlie way it comes out. 

I am trying to make that perfectly clear to you 
in an effort to explain to you that you are just going 
down a wrong road and yog are making a mistake, but it 
is a very unequal contest idien it is put like that* You 
understand? 
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MR. MORRIS: 1 understand. 


THE COURT; I don't mean to convoy to you that 
you are being in a personal way disrespectful or un- 
pleasant. That would be a wholly different subject. I 
mean you are simply choosing to defy an order of the 
Court which you probably are not going to get reversed 
or changed. So I think you ought to obey it. 

MR. MORRIS: Your Honor, as you state, 

perhaps I am wrong but I just feel unprotected in the 
sitviation. That's all I want you to understand. 

THE COURT: I understand it. Unprotected Xs 

not the word I used. He is supposed to protect it and, 
believe it or not. I'm supposed to protect you. And if I 
thought you aidn't have any right not to write your name 
it would be my job to see that that right was supported, 
that you had the benefit of it. But you don't have any 


such right. 


I just think I have to try to make you sign 


the thing. Of course, I can't, nobody can make you write 
your name, but they can instead punish you for not doing 
it. That's where you are at. 

Let me just ask you, because I can't go. on 
keeping this whole thing waiting, do you want to do it or 
do you want to go ahead with the contempt business? 
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BIR, MORRIS: I think we'll proceed with the 

contempt. 

THE COURT: Okay. Is there anything 

about this order, Mr. Stone^ 

" MR. STONE: No, I think it correctly recites 

the facts that have transpired, your Honor. 

THE COURT: When should I make it returnable? 

MR. FEItD: The rules require a reasonable 

time for the defendant to prepare hip defense. I would 
think a week would be sufficient, more than a reasonable 
tilse. 

THE COURT: Does that make sense to youy Mr. 


Stone? 


MR. STONE: It does, your Honor, except 

next Friday the Court may not be in session so I suggest . 
the Monday following. 

THE COURT: All right, today is the 2l8t, the 

28th, what are wo talking about, October 1? 

MR, STONBi October 1, your Honor. 

THE COURT: Mr., Stone, I have also endorsed 

a denial on your motion filed yesterday with the 
reservation I menioned in talking to Mr. Morris, that 
if and when you have a right to subpoenaes, nothing I 
have written here is meant to limit that right. 
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MR. STOME: Thank you, your Honor. 


MR. PELDs Your Honor, there la one small 
matter here. We thought itwaa going to be served 
yesterday. I wonder if service 5 o'clock today will be 


all right. 


wish. 


THE COURT: You can serve it now if you 


Are we ready to proceed with our hearing? 

MR. MC ALEVY: If I may just address the 

Court on one matter, please. 

THE COURT: Yes. 

MR. MC ALEVY: In my motion papers, your 

Honor, I moved that any evidence that was gained a s a 
result of the arrest made on Mr. Guarino and Mr. Della Cava 
on February 3 should be suppressed. And yesterday for 
the first time I understood that the government is going to 
seek to use these monies that were found up at Rockefeller 


Center on February 3, 


I want to remind the Court l 


still have that motion pending. After conferring with Mr. 
Feitell today ha, as I was, unaware of the fact the 
government was going to use the money. I did it as a 
cautionary measure and Mr. Feitell said he would like to 

join with me in that motion. 

MR. FEITELL: I Aso say that my standing with 
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respect to this point was raised In my moving papers of 
September 5 filed with the Court. I never . reoelved 
any answer to the conspiraoy specifically recited 
proposition that the government was perhaps entertaining 
an idea of using this. So that they can't complain now 
that they haven't been aletted. 

MRc MC ALEVY: 1 may say, your Honor, there 

Is no reply with ray motion in the government's brief 
either, 

THE COURT: Well, Mr. Feld, if I roreember 

correctly, said the government consents to an evidentiary 
hearing on that motion to suppress. Is that right? 

MR. PBPFERi Mr. Feld and I myself con- 
ferred about this yesterday afternoon, and you asked us 
to come back with a position, it's our position how that 
although there was a motion made on the 5th of September 
with respect to suppressing evidence gained -as a result 
of the illegal wiretapping, they did make reference to certain 
monies, Mr. Feitell did, there was no motion to suppress 
on the basis 'Of any type of illegal search. 

The government does concede that should your 
Honor suppress the wiretap in question, the Diame's Bar 
wiretap, in that case the government would not offer 
the monies found as a direct result of conversations on 
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motions . 

If you knew about this $15,000, you obviously 
knew when and the oircumstancos it was taken. If you move 
to suppress it. beoauae’ it resulted in an unminimiaed wire- 
tap,you are certainly getting a hearing on that. ■ If you 
win that motion, fine. 

But now Mr. Feffer says, and I believe with 
some cogency, if you lose that motion I shouldn't let you 
make a different motion which says apart from the minimiza- 
tion which I moved about, I now claim the arrest was 
illegal and you should suppress it for that reason. 

Now, I will rule. If Mr. Feffer has correctly 
stated the situation, I will not allow you to make a new 
itiotlon based on the arrest nor will I expand your motion 
by construction to embrace the arrest unless you now show 
roe, as I invited you to do, that the motion as you me a it 
fairly incorporates an attack on the arrest, apsrt from 
your attack on the validity of the wiretapping. 

MR. PEITELLj First of all, if one of the 
premises which your Honor urges that I as counsel for 
Della Cava in connection with this case, was under an 
obligation in connection with a New York State arrest to 
make an application in another court for the return of 
certain property — 
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» 

T!^ COURT: That's not one of my premiaos. 


3 

I'm talking about what you had to do here, the motions 


4 

yoa had to make here. 


5 

MR. FEITBLL: Judge, I think, if you want 


6 

to approach this techhichily, that's all right with me. 


7 

I'll test it elsewhere. But within the four corners 


8 

of my paper the government was clearly alerted that this 


9 

was an issue in the case. 


10 

THE COURT : Showi me where in your papers they 


11 

are alerted. Tha's what I'm asking you to do instead 


12 

of orating. Get your motion paper and show me where the 


IS 

government and, incidentally, the judge were put on notice 


14 

that this was an issue posed. If you show me then you 


15 

win. 


16 

MR. PEITELL: Page 7 of my affidavit, under 


17 

the caption “March 8, 1972, wiretap' Ray's Stationery Store. 


. 18 

significantly the state authorities could not proceed 


19 

with the prosecution of tills case owing to the utter 


20 

paucity of proof." 

A 


21 

That is my contention. That goes as to 


22 

probable cause underlying the arrest. Your Honor may not 


23 

read it that way. That's what I think it portends. 


24 

THE COURT: I don't read it that way. I 


25 

will deny — 

1 
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MR. PE2TEIJif That isn't all I rely on, Judge. 

If you continue to read on. I r?ald that the government 
quite possibly ii«ould intend to use that evidence and viould 
offer it on this trial. 

THE COURT; And the next sentence. 

MR. PEITELL: I say it was derived entirely 

through the two Invalid wiretaps. 

THE COURT: You say "Our contention on this 

score is, of coiirse, that such evidence would be 
inadmissible, having been derived directly through the 
two invalid wiretaps. 

Now, I read that to mean that your attack is 
on the validity of the wiretaps and not anything else. 

And there is nothing in there to alert me this month, 
leave aside the fact that this happened a year and a half 
ago, to the fact that you wanted in this long pretrial 
period a hearing on the validity of that state of arrest. 

But go ediead. 

MR. PEITELL: I think there was enough 

t 

before the Court at that time and enough before the 
prosecutors here to earn a response at least from them 
as to whether or not they Intend to utilise this material. 

If they said they weren't Md I knew then what I know 
now and learned yesterday for the firtit time, when quite 
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irrelevantly they injected the Jack Brown matter into the 
proceedings, I would have made the applications. 

Now, your Honor has entertained an application 
firon Mr. Morris in connection with suppression. You 
denied it. He made the motion yesterday or the day 
before orally. I don't kbow if it was made on paper or 
not. 

THE COURT: What does that have to do with 

this? 


MR. FEITELL: It seems I'm in a better 

position because I pointed to the issue. Mr. McAlevy 
hit it squarely, and if your Honor is going to grant a 
suppression hearing with respect to Mr. Guarino, I don't 
see why it shouldn't be gremted to Mr. Della Cava. 

THE COURT; I'm working backwards. I'm not 
sure I should grant it with respect to Mr. Guarino either 
at this late time. In fact, I'm not sure how realistic 
this whole conversation is. If the wiretaps are upheld 
I gather there will be evidence from them that goes far 
to justify this arrest. If they are knocked out, then 
you will get everytking suppressed. So I am not sure 
what we are talking about, but I have concluded that I 
will not allow us, in the course of conversation and 
cross-examination and just kind of casual chit chat to 
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suppress ion of. And you proceeded to do oxectly that on 

the wiretap point. 

Now, l*m just not going tu> let you add new 
points that call for two-day evidentiairy hearings 
on the kind of submission you are making, as tnuch as I 
appreciate the ingenuity of the submission, Your applies*" 
tion is denied. 

Mr. McAlevy, why should I do differently with 
respect to Mr. Guarino? Can you remind me first, becaupe 
my notes have it swaiewhere but I'm not sure, who was arrested 
on that occasion, was it both Mr. Guarino and Mr. Della. 

Cava? 

MR. MC ALEVYs Yes, your Honor. 

THE COURT: At that seune place? 

MR. MC ALEVY: Yes, sir. 

THE COURT: At that same time? 

MR. MC ALKVY: Yes. 

THE COURT: In whose car was it? 

MR. PEITELL: With all duo respect to Mr. 

Fishman, who is going to be a witness here, now wo seem to be 
getting involved in material that is related to him. 

MR. PEFFERi 1*11 dak Mr. Fishman to wait 

outside . 

MR. FISHMAN: 1*11 be glad to, 

SOUTHERN DISTRICT COURT REPORTERS. U.5. COURTHOUSE 
FOLEY SQUARE. NEW YORK. N.Y. CO 7-45B0 







5 

6 


7 

8 

* 

9 


10 


11 


12 


13 


14 


15 


16 


17 


18 


19 



rdr25 


(Mr. Fishman loaves the courtroom) 


THE COURT; All right. 

HR. MC ALEVY: I believe it was Mr. Della 

Cava who was tJie driver of the vehicle , your Honor, and 
my client was never in the car, was outside having a 
conversation with him when he was arrested by the — 

THE COURT; I asked you whose car it was. 

MR. MC ALEVY; I thought I'd tell you a little 
more. I don't know whose car it was. 

THE COURT; If you don't know the answer 
to the question I ask, don't answer the question. That's 
much more helpful than telling roe a lot of other stuff 
yOto do know. 

Whose oar was it, do you know, Mr. Feitell? 

MR. FEITELL: I think it was Mr. Della Cava's, 

your Honor. 

THE COURT; Okay. 

]Mr. Feffer, I take it your argument about the 
tardiness of this particular motion to suppress extends to 
both Mr. Della Cava and Mr. Guarino. 

MR. PBFPER; That is right. Mr. Guarino 
has no standing. 

NR. MC ALEVY: I don't understand about this 

tardiness . 
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2 

THE COURT: I don't care what you understand. ; 


3 

What la Mr. Guarlno'a standing to suppress 

■ 

4 

this money? Was it his car? 


5 

MR, MC ALEVY: He was arrested and money 


6 

taken from his person. 


g- 

MR. FKPFER: The government will produce what 


■ 8 

was taken from the trunk of the car. If money was taken 


9 

from Mr. Guarino I am not aware of it and the government 


10 

wouldn't introduce it. 


11 

THE COURT: What is your standing of your 


12 

client if the money was taken from the car and not from his 


13 

person? I'm asking you what is your stemdlng in moving 


14 

to suppress it? 


15 

MR, MC ALEVY: I'm moving to suppress the 


16 

money tzdcen from my client. 


17 

THE COURT: Listen r the government told you 


18 

they don't J>lan to Introduce any money taken from' the 


19 

person of your client. 


20 

MR. MC ALEVY: YOU leave me in a difficult 


21 

position because if the government seeks to use this money 



against Mr. Guarino at trial, certainly I should have the 


23 

right to suppress this money. If the government is going 


24 

to say that money belonged to Della Cava amd Guarino, 


25 

then I would have a right to go after it. If they 
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search an office in the EMpiro State Building and they . 
find some money that they want to use against me, I can't 
move to suppress it because I don't even own that office 
or have any possessory interest in it. 

THE COURT: I now understand your position. 

Is this motion in writing? 

MR. MC ALEVY: Yes,- sir. I filed it, 

never received a reply. 

THE COURT: You may assume it will be denied. 

Call the next witness. 

MR. PEPPER: The government calls Mr, Fishman, 

your Honor. 
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